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BANK HOLDING COMPANY ACT OF 1956
[Chapter 240 of the 84th Congress; 70 Stat. 133]
[70 Stat. 133; 12 U.S.C. 1841 et seq.]

[As Amended Through P.L. 117-263, Enacted December 23, 2022]

[Currency: This publication is a compilation of the text of Chapter 240 of the 84th
Congress. It was last amended by the public law listed in the As Amended
Through note above and below at the bottom of each page of the pdf version and
reflects current law through the date of the enactment of the public law listed at
https://www.govinfo.gov/app/collection/comps/]

[Note: While this publication does not represent an official version of any Federal
statute, substantial efforts have been made to ensure the accuracy of its contents.
The official version of Federal law is found in the United States Statutes at Large
and in the United States Code. The legal effect to be given to the Statutes at
Large and the United States Code is established by statute (1 U.S.C. 112, 204).1

AN ACT To define bank holding companies, control their future expansion, and
require divestment of their nonbanking interests.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Bank Holding Company Act of 1956”.

DEFINITIONS

SEc. 2. [12 U.S.C. 1841] (a)(1) Except as provided in para-
graph (5) of this subsection, “bank holding company” means any
company which has control over any bank or over any company
that is or becomes a bank holding company by virtue of this Act.
. (2) Any company has control over a bank or over any company
1 e—

(A) the company directly or indirectly or acting through
one or more other persons owns, controls, or has power to vote
25 per centum or more of any class of voting securities of the
bank or company;

(B) the company controls in any manner the election of a
majority of the directors or trustees of the bank or company;
or

(C) the Board determines, after notice and opportunity for
hearing, that the company directly or indirectly exercises a
controlling influence over the management or policies of the
bank or company.

(3) For the purposes of any proceeding under paragraph (2)(C)
of this subsection, there is a presumption that any company which
directly or indirectly owns, controls, or has power to vote less than
5 per centum of any class of voting securities of a given bank or
company does not have control over that bank or company.
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(4) In any administrative or judicial proceeding under this Act,
other than a proceeding under paragraph (2)(C) of this subsection,
a company may not be held to have had control over any given
bank or company at any given time unless that company, at the
time in question, directly or indirectly owned, controlled, or had
power to vote 5 per centum or more of any class of voting securities
of the bank or company, or had already been found to have control
in a proceeding under paragraph (2)(C).

(5) Notwithstanding any other provision of this subsection—

(A) No bank and no company owning or controlling voting
shares of a bank is a bank holding company by virtue of its
ownership or control of shares in a fiduciary capacity, except
as provided in paragraphs (2) and (3) of subsection (g) of this
section. For the purpose of the preceding sentence, bank shares
shall not be deemed to have been acquired in a fiduciary capac-
ity if the acquiring bank or company has sole discretionary au-
thority to exercise voting rights with respect thereto; except
that this limitation is applicable in the case of a bank or com-
pany acquiring such shares prior to the date of enactment of
the Bank Holding Company Act Amendments of 1970 only if
the bank or company has the right consistent with its obliga-
tions under the instrument, agreement, or other arrangement
establishing the fiduciary relationship to divest itself of such
voting rights and fails to exercise that right to divest within
a reasonable period not to exceed one year after the date of en-
actment of the Bank Holding Company Act Amendments of
1970.

(B) No company is a bank holding company by virtue of its
ownership or control of shares acquired by it in connection
with its underwriting of securities if such shares are held only
for such period of time as will permit the sale thereof on a rea-
sonable basis.

(C) No company formed for the sole purpose of partici-
pating in a proxy solicitation is a bank holding company by vir-
tue of its control of voting rights of shares acquired in the
course of such solicitation.

(D) No company is a bank holding company by virtue of its
ownership or control of shares acquired in securing or col-
lecting a debt previously contracted in good faith, until two
years after the date of acquisition. The Board is authorized
upon application by a company to extend, from time to time for
not more than one year at a time, the two-year period referred
to herein for disposing of any shares acquired by a company in
the regular course of securing or collecting a debt previously
contracted in good faith, if, in the Board’s judgment, such an
extension would not be detrimental to the public interest, but
no such extension shall in the aggregate exceed three years.

(E) No company is a bank holding company by virtue of its
ownership or control of any State-chartered bank or trust com-
pany which—

(i) is wholly owned by 1 or more thrift institutions or sav-
ings banks; and

(i1) is restricted to accepting—

(I) deposits from thrift institutions or savings banks;
As Amended Through P.L. 117-263, Enacted December 23, 2022
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(IT) deposits arising out of the corporate business of
the thrift institutions or savings banks that own the bank
or trust company; or

(IIT) deposits of public moneys.

(F) No trust company or mutual savings bank which is an

insured bank under the Federal Deposit Insurance Act is a

bank holding company by virtue of its direct or indirect owner-

ship or control of one bank located in the same State, if (i) such
ownership or control existed on the date of enactment of the

Bank Holding Company Act Amendments of 1970 and is spe-

cifically authorized by applicable State law, and (ii) the trust

company or mutual savings bank does not after that date ac-
quire an interest in any company that, together with any other
interest it holds in that company, will exceed 5 per centum of
any class of the voting shares of that company, except that this
limitation shall not be applicable to investments of the trust
company or mutual savings bank, direct and indirect, which
are otherwise in accordance with the limitations applicable to

national banks under section 5136 of the Revised Statutes. (12

U.S.C. 24)

(6) For the purposes of this Act, any successor to a bank hold-
ing company shall be deemed to be a bank holding company from
the date on which the predecessor company became a bank holding
company.

(b) “Company” means any corporation, partnership, business
trust, association, or similar organization, or any other trust unless
by its terms it must terminate within twenty-five years or not later
than twenty-one years and ten months after the death of individ-
uals living on the effective date of the trust, but shall not include
any corporation the majority of the shares of which are owned by
the United States or by any State, and shall not include a qualified
family partnership. “Company covered in 1970” means a company
which becomes a bank holding company as a result of the enact-
ment of the Bank Holding Company Act Amendments of 1970 and
which would have been a bank holding company on June 30, 1968,
if those amendments had been enacted on that date.

(c) BANK DEFINED.—For purposes of this Act—

(1) IN GENERAL.—Except as provided in paragraph (2), the
term “bank” means any of the following:

(A) An insured bank as defined in section 3(h) of the
Federal Deposit Insurance Act.

(B) An institution organized under the laws of the
United States, any State of the United States, the District
of Columbia, any territory of the United States, Puerto
Rico, Guam, American Samoa, or the Virgin Islands which
both—

(i) accepts demand deposits or deposits that the
depositor may withdraw by check or similar means for
payment to third parties or others; and

(i1) is engaged in the business of making commer-
cial loans.

(2) EXCEPTIONS.—The term “bank” does not include any of

the following:
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(A) A foreign bank which would be a bank within the
meaning of paragraph (1) solely because such bank has an
insured or uninsured branch in the United States.

(B) An insured institution (as defined in subsection
G)).

(C) An organization that does not do business in the
United States except as an incident to its activities outside
the United States.

(D) An institution that functions solely in a trust or fi-
duciary capacity, if—

(i) all or substantially all of the deposits of such
institution are in trust funds and are received in a
bona fide fiduciary capacity;

(i1) no deposits of such institution which are in-
sured by the Federal Deposit Insurance Corporation
are offered or marketed by or through an affiliate of
such institution;

(iii) such institution does not accept demand de-
posits or deposits that the depositor may withdraw by
check or similar means for payment to third parties or
others or make commercial loans; and

(iv) such institution does not—

(I) obtain payment or payment related serv-
ices from any Federal Reserve bank, including any
service referred to in section 11A of the Federal
Reserve Act; or

(IT) exercise discount or borrowing privileges
Rursuant to section 19(b)(7) of the Federal Reserve

ct.

(E) A credit union (as described in section
19(b)(1)(A)(v) of the Federal Reserve Act).

(F) An institution, including an institution that ac-
cepts collateral for extensions of credit by holding deposits
under $100,000, and by other means which—

(i) engages only in credit card operations;

(i1) does not accept demand deposits or deposits
that the depositor may withdraw by check or similar
means for payment to third parties or others;

(iii) does not accept any savings or time deposit of
less than $100,000;

(iv) maintains only one office that accepts depos-
its; and

(v) does not engage in the business of making
commercial loans, other than credit card loans that
are made to businesses that meet the criteria for a
small business concern to be eligible for business loans
under regulations established by the Small Business
Administration under part 121 of title 13, Code of Fed-
eral Regulations.

(G) An organization operating under section 25 or sec-
tion 25(a)! of the Federal Reserve Act.

1Section 25(a) of the Federal Reserve Act was renumbered section 25A by Public Law 102—
242, title I, section 142(e)(2), December 19, 1991, 105 Stat. 2281.
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(H) An industrial loan company, industrial bank, or
other similar institution which is—

(i) an institution organized under the laws of a
State which, on March 5, 1987, had in effect or had
under consideration in such State’s legislature a stat-
ute which required or would require such institution
to obtain insurance under the Federal Deposit Insur-
ance Act—

(I) which does not accept demand deposits
that the depositor may withdraw by check or simi-
lar means for payment to third parties;

(II) which has total assets of less than
$100,000,000; or

(ITT) the control of which is not acquired by
any company after the date of the enactment of
the Competitive Equality Amendments of 1987; or
(i1) an institution which does not, directly, indi-

rectly, or through an affiliate, engage in any activity
in which it was not lawfully engaged as of March 5,
1987,
except that this subparagraph shall cease to apply to any
institution which permits any overdraft (including any
intraday overdraft), or which incurs any such overdraft in
such institution’s account at a Federal Reserve bank, on
behalf of an affiliate if such overdraft is not the result of
an inadvertent computer or accounting error that is be-
yond the control of both the institution and the affiliate, or

that is otherwise permissible for a bank controlled by a

company described in section 4(f)(1).

(d) “Subsidiary”, with respect to a specified bank holding com-
pany, means (1) any company 25 per centum or more of whose vot-
ing shares (excluding shares owned by the United States or by any
company wholly owned by the United States) is directly or indi-
rectly owned or controlled by such bank holding company, or is
held by it with power to vote; (2) any company the election of a ma-
jority of whose directors is controlled in any manner by such bank
holding company; or (3) any company with respect to the manage-
ment or policies of which such bank holding company has the
power, directly or indirectly, to exercise a controlling influence, as
determined by the Board, after notice and opportunity for hearing.

(e) The term “successor” shall include any company which ac-
quires directly or indirectly from a bank holding company shares
of any bank, when and if the relationship between such company
and the bank holding company is such that the transaction effects
no substantial change in the control of the bank or beneficial own-
ership of such shares of such bank. The Board may, by regulation,
further define the term “successor” to the extent necessary to pre-
vent evasion of the purposes of this Act.

(f) “Board” means the Board of Governors of the Federal Re-
serve System.

(g) For the purposes of this Act—

(1) shares owned or controlled by any subsidiary of a bank
holding company shall be deemed to be indirectly owned or
controlled by such bank holding company; and
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(2) shares held or controlled directly or indirectly by trust-
ees for the benefit of (A) a company, (B) the shareholders or
members of a company, or (C) the employees (whether exclu-
sively or not) of a company, shall be deemed to be controlled
by such company, unless the Board determines that such treat-
ment is not appropriate in light of the facts and circumstances
of the case and the purposes of this Act.

(h)(1) Except as provided by paragraph (2), the application of
this Act and of section 23A of the Federal Reserve Act (12 U.S.C.
371), as amended, shall not be affected by the fact that a trans-
action takes place wholly or partly outside the United States or
that a company is organized or operates outside the United States.

(2) Except as provided in paragraph (3), the prohibitions of sec-
tion 4 of this Act shall not apply to shares of any company orga-
nized under the laws of a foreign country (or to shares held by such
company in any company engaged in the same general line of busi-
ness as the investor company or in a business related to the busi-
ness of the investor company) that is principally engaged in busi-
ness outside the United States if such shares are held or acquired
by a bank holding company organized under the laws of a foreign
country that is principally engaged in the banking business outside
the United States. For the purpose of this subsection, the term
“section 2(h)(2) company” means any company whose shares are
held pursuant to this paragraph.

(3) Nothing in paragraph (2) authorizes a section 2(h)(2) com-
pany to engage in (or acquire or hold more than 5 percent of the
outstanding shares of any class of voting securities of a company
engaged in) any banking, securities, insurance, or other financial
activities, as defined by the Board, in the United States. This para-
graph does not prohibit a section 2(h)(2) company from holding
shares that were lawfully acquired before the date of enactment of
the Competitive Equality Banking Act of 1987.

(4) No domestic office or subsidiary of a bank holding company
or subsidiary thereof holding shares of a section 2(h)(2) company
may extend credit to a domestic office or subsidiary of such section
2(h)(2) company on terms more favorable than those afforded simi-
lar borrowers in the United States.

(5) No domestic banking office or bank subsidiary of a bank
holding company that controls a section 2(h)(2) company may offer
or market products or services of such section 2(h)(2) company, or
permit its products or services to be offered or marketed by or
through such section 2(h)(2) company, unless such products or serv-
ices were being so offered or marketed as of March 5, 1987, and
then only in the same manner in which they were being offered or
marketed as of that date.

(i) THRIFT INSTITUTION.—For purposes of this Act, the term
“thrift institution” means—

(1) any domestic building and loan or savings and loan as-
sociation;

(2) any cooperative bank without capital stock organized
and operated for mutual purposes and without profit;

(3) any Federal savings bank; and
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(4) any State-chartered savings bank the holding company
of which is registered pursuant to section 4082 of the National
Housing Act.

(j) DEFINITION OF SAVINGS ASSOCIATIONS AND RELATED
TERM.—The term “savings association” or “insured institution”
means—

(1) any Federal savings association or Federal savings
bank;

(2) any building and loan association, savings and loan as-
sociation, homestead association, or cooperative bank if such
association or cooperative bank is a member of the Deposit In-
surance Fund; and

(3) any savings bank or cooperative bank which is deemed
by the appropriate Federal banking agency to be a savings as-
sociation under section 10(1) of the Home Owners’ Loan Act.

(k) AFFILIATE.—For purposes of this Act, the term “affiliate”
means any company that controls, is controlled by, or is under com-
mon control with another company.

(1) SaviNgs BANK HOLDING COMPANY.—For purposes of this
Act, the term “savings bank holding company” means any company
which controls one or more qualified savings banks if the aggregate
total assets of such savings banks constitute, upon formation of the
holding company and at all times thereafter, at least 70 percent of
the total assets of such company.

(m) [Repealedl

(n) INCORPORATED DEFINITIONS.—For purposes of this Act, the
terms “depository institution”, “insured depository institution”, “ap-
propriate Federal banking agency”, “default”, “in danger of de-
fault”, and “State bank supervisor” have the same meanings as in
section 3 of the Federal Deposit Insurance Act.

(o) OTHER DEFINITIONS.—For purposes of this Act, the fol-
lowing definitions shall apply:

(1) CAPITAL TERMS.—

(A) INSURED DEPOSITORY INSTITUTIONS.—With respect
to insured depository institutions, the terms “well capital-
ized”, “adequately capitalized”, and “undercapitalized”
have the same meanings as in section 38 of the Federal
Deposit Insurance Act.

(B) BANK HOLDING COMPANY.—

(i) ADEQUATELY CAPITALIZED.—With respect to a
bank holding company, the term “adequately capital-
ized” means a level of capitalization which meets or
exceeds all applicable Federal regulatory capital
standards.

(i1) WELL CAPITALIZED.—A bank holding company
is “well capitalized” if it meets the required capital
levels for well capitalized bank holding companies es-
tablished by the Board.

(C) OTHER CAPITAL TERMS.—The terms “Tier 1” and
“risk-weighted assets” have the meanings given those

2 Section 408 of the National Housing Act was repealed by Public Law 101-73, title IV, section
407, August 9, 1989, 103 Stat. 363.
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terms in the capital guidelines or regulations established

by the Board for bank holding companies.

(2) ANTITRUST LAWS.—Except as provided in section 11,
the term “antitrust laws”—

(A) has the same meaning as in subsection (a) of the
first section of the Clayton Act; and

(B) includes section 5 of the Federal Trade Commis-
sion Act to the extent that such section 5 relates to unfair
methods of competition.

(3) BRANCH.—The term “branch” means a domestic branch
(as defined in section 3 of the Federal Deposit Insurance Act).

(4) HOME STATE.—The term “home State” means—

(A) with respect to a national bank, the State in which
the main office of the bank is located,;

(B) with respect to a State bank, the State by which
the bank is chartered;

(C) with respect to a bank holding company, the State
in which the total deposits of all banking subsidiaries of
such company are the largest on the later of—

(1) July 1, 1966; or
(ii) the date on which the company becomes a
bank holding company under this Act;

(D) with respect to a State savings association, the
State by which the savings association is chartered; and

(E) with respect to a Federal savings association, the
State in which the home office (as defined by the regula-
tions of the Director of the Office of Thrift Supervision, or,
on and after the transfer date, the Comptroller of the Cur-
rency) of the Federal savings association is located.

(5) HOST STATE.—The term “host State” means—

(A) with respect to a bank, a State, other than the
home State of the bank, in which the bank maintains, or
seeks to establish and maintain, a branch; and

(B) with respect to a bank holding company, a State,
other than the home State of the company, in which the
company controls, or seeks to control, a bank subsidiary.
(6) OUT-OF-STATE BANK.—The term “out-of-State bank”

means, with respect to any State, a bank whose home State is
another State.

(7) OUT-OF-STATE BANK HOLDING COMPANY.—The term
“out-of-State bank holding company” means, with respect to
any State, a bank holding company whose home State is an-
other State.

(8) LEAD INSURED DEPOSITORY INSTITUTIONS.—

(A) IN GENERAL.—The term “lead insured depository
institution” means the largest insured depository institu-
tion controlled by the subject bank holding company at any
time, based on a comparison of the average total risk-
weighted assets controlled by each insured depository in-
stitution during the previous 12-month period.

(B) BRANCH OR AGENCY.—For purposes of this para-
graph and section 4(j)(4), the term “insured depository in-
stitution” includes any branch or agency operated in the
United States by a foreign bank.
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(9) WELL MANAGED.—The term “well managed” means—
(A) in the case of any company or depository institu-
tion which receives examinations, the achievement of—

(i) a CAMEL composite rating of 1 or 2 (or an
equivalent rating under an equivalent rating system)
in connection with the most recent examination or
subsequent review of such company or institution; and

(ii) at least a satisfactory rating for management,
if such rating is given; or
(B) in the case of a company or depository institution

that has not received an examination rating, the existence

and use of managerial resources which the Board deter-
mines are satisfactory.

(10) QUALIFIED FAMILY PARTNERSHIP.—The term “qualified
family partnership” means a general or limited partnership
that the Board determines—

(A) does not directly control any bank, except through

a registered bank holding company;

(B) does not control more than 1 registered bank hold-
ing company;

(C) does not engage in any business activity, except in-
directly through ownership of other business entities;

(D) has no investments other than those permitted for

a bank holding company pursuant to section 4(c);

(E) is not obligated on any debt, either directly or as

a guarantor;

(F) has partners, all of whom are either—

(i) individuals related to each other by blood, mar-
riage (including former marriage), or adoption; or

(i1) trusts for the primary benefit of individuals re-
lated as described in clause (i); and
(G) has filed with the Board a statement that in-

cludes—

(i) the basis for the eligibility of the partnership
under subparagraph (F);

(i1) a list of the existing activities and investments
of the partnership;

(ii1) a commitment to comply with this paragraph;

(iv) a commitment to comply with section 7 of the
Federal Deposit Insurance Act with respect to any ac-
quisition of control of an insured depository institution
occurring after date of enactment of this paragraph,;
and

(v) a commitment to be subject, to the same extent
as if the qualified family partnership were a bank
holding company—

(I) to examination by the Board to assure
compliance with this paragraph; and

(IT) to section 8 of the Federal Deposit Insur-
ance Act.

(p) FINANCIAL HOLDING COMPANY.—For purposes of this Act,
the term “financial holding company” means a bank holding com-
pany that meets the requirements of section 4(1)(1).
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(q) INSURANCE COMPANY.—For purposes of sections 4 and 5,
the term “insurance company” includes any person engaged in the
business of insurance to the extent of such activities.

ACQUISITION OF BANK SHARES OR ASSETS

SeEc. 3. [12 U.S.C. 1842] (a) It shall be unlawful, except with
the prior approval of the Board, (1) for any action to be taken that
causes any company to become a bank holding company; (2) for any
action to be taken that causes a bank to become a subsidiary of a
bank holding company; (3) for any bank holding company to ac-
quire direct or indirect ownership or control of any voting shares
of any bank if, after such acquisition, such company will directly
or indirectly own or control more than 5 per centum of the voting
shares of such bank; (4) for any bank holding company or sub-
sidiary thereof, other than a bank, to acquire all or substantially
all of the assets of a bank; or (5) for any bank holding company to
merge or consolidate with any other bank holding company. Not-
withstanding the foregoing this prohibition shall not apply to (A)
shares acquired by a bank, (i) in good faith in a fiduciary capacity,
except where such shares are held under a trust that constitutes
a company as defined in section 2(b) and except as provided in
paragraphs (2) and (3) of section 2(g), or (ii) in the regular course
of securing or collecting a debt previously contracted in good faith,
but any shares acquired after the date of enactment of this Act in
securing or collecting any such previously contracted debt shall be
disposed of within a period of two years from the date on which
they were acquired; (B) additional shares acquired by a bank hold-
ing company in a bank in which such bank holding company owned
or controlled a majority of the voting shares prior to such acquisi-
tion; or (C) the acquisition, by a company, of control of a bank in
a reorganization in which a person or group of persons exchanges
their shares of the bank for shares of a newly formed bank holding
company and receives after the reorganization substantially the
same proportional share interest in the holding company as they
held in the bank except for changes in shareholders’ interests re-
sulting from the exercise of dissenting shareholders’ rights under
State or Federal law if—

(1) immediately following the acquisition—

(I) the bank holding company meets the cap-
ital and other financial standards prescribed by
the Board by regulation for such a bank holding
company; and

(IT) the bank is adequately capitalized (as de-
fined in section 38 of the Federal Deposit Insur-
ance Act);

(ii) the holding company does not engage in any
activities other than those of managing and controlling
banks as a result of the reorganization;

(iii) the company provides 30 days prior notice to
the Board and the Board does not object to such trans-
action during such 30-day period; and
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(iv) the holding company will not acquire control
of any additional bank as a result of the reorganiza-
tion..

The Board is authorized upon application by a bank to extend,
from time to time for not more than one year at a time, the two-
year period referred to above for disposing of any shares acquired
by a bank in the regular course of securing or collecting a debt pre-
viously contracted in good faith, if, in the Board’s judgment, such
an extension would not be detrimental to the public interest, but
no such extension shall in the aggregate exceed three years. For
the purpose of the preceding sentence, bank shares acquired after
the date of enactment of the Bank Holding Company Act Amend-
ments of 1970 shall not be deemed to have been acquired in good
faith in a fiduciary capacity if the acquiring bank or company has
sole discretionary authority to exercise voting rights with respect
thereto, but in such instances acquisitions may be made without
prior approval of the Board if the Board, upon application filed
within ninety days after the shares are acquired, approves reten-
tion or, if retention is disapproved, the acquiring bank disposes of
the shares or its sole discretionary voting rights within two years
after issuance of the order of disapproval.

(b)(1) NoTICE AND HEARING REQUIREMENTS.—Upon receiving
from a company any application for approval under this section,
the Board shall give notice to the Comptroller of the Currency, if
the applicant company or any bank the voting shares or assets of
which are sought to be required 4 is a national banking association,
or to the appropriate supervisory authority of the interested State,
if the applicant company or any bank the voting shares or assets
of which are sought to be acquired is a State bank, in order to pro-
vide for the submission of the views and recommendations of the
Comptroller of the Currency or the State supervisory authority, as
the case may be. The views and recommendations shall be sub-
mitted within thirty calendar days of the date on which notice is
given, or within ten calendar days of such date if the Board advises
the Comptroller of the Currency or the State supervisory authority
that an emergency exists requiring expeditious action. If the thirty-
day notice period applies and if the Comptroller of the Currency or
the State supervisory authority so notified by the Board dis-
approves the application in writing within this period, the Board
shall forthwith give written notice of that fact to the applicant.
Within three days after giving such notice to the applicant, the
Board shall notify in writing the applicant and the disapproving
authority of the date for commencement of a hearing by it on such
application. Any such hearing shall be commenced not less than
ten nor more than thirty days after the Board has given written
notice to the applicant of the action of the disapproving authority.
The length of any such hearing shall be determined by the Board,
but it shall afford all interested parties a reasonable opportunity
to testify at such hearing. At the conclusion thereof, the Board
shall, by order, grant or deny the application on the basis of the
record made at such hearing. In the event of the failure of the

3So in law. The second period should probably be stricken.
4So in law. Probably should be “acquired”.

January 5, 2023 As Amended Through P.L. 117-263, Enacted December 23, 2022



G:\COMP\BANK\BANK HOLDING COMPANY ACT OF 1956. XML

Sec. 3 BANK HOLDING COMPANY ACT OF 1956 12

Board to act on any application for approval under this section
within the ninety-one-day period which begins on the date of sub-
mission to the Board of the complete record on that application, the
application shall be deemed to have been granted. Notwithstanding
any other provision of this subsection, if the Board finds that it
must act immediately on any application for approval under this
section in order to prevent the probable failure of a bank or bank
holding company involved in a proposed acquisition, merger, or
consolidation transaction, the Board may dispense with the notice
requirements of this subsection, and if notice is given, the Board
may request that the views and recommendations of the Comp-
troller of the Currency or the State supervisory authority, as the
case may be, be submitted immediately in any form or by any
means acceptable to the Board. If the Board has found pursuant
to this subsection either that an emergency exists requiring expedi-
tious action or that it must act immediately to prevent probable
failure, the Board may grant or deny any such application without
a hearing not withstanding any recommended disapproval by the
appropriate supervisory authority.

(2) WAIVER IN CASE OF BANK IN DANGER OF CLOSING.—If the
Board receives a certification described in section 13(f)(8)(D)® of
the Federal Deposit Insurance Act from the appropriate Federal or
State chartering authority that a bank is in danger of closing, the
Board may dispense with the notice and hearing requirements of
paragraph (1) with respect to any application received by the Board
relating to the acquisition of such bank, the bank holding company
which controls such bank, or any other affiliated bank.

(c) FACTORS FOR CONSIDERATION BY BOARD.—

(1) COMPETITIVE FACTORS.—The Board shall not approve—

(A)6 any acquisition or merger or consolidation under this
section which would result in a monopoly, or which would be
in furtherance of any combination or conspiracy to monopolize
or to attempt to monopolize the business of banking in any
part of the United States, or

(B) 6 any other proposed acquisition or merger or consolida-
tion under this section whose effect in any section of the coun-
try may be substantially to lessen competition, or to tend to
create a monopoly, or which in any other manner would be in
restraint or” trade, unless it finds that the anticompetitive ef-
fects of the proposed transaction are clearly outweighed in the
public interest by the probable effect of the transaction in
meeting the convenience and needs of the community to be
served.

(2) BANKING AND COMMUNITY FACTORS.—In every case, the

Board shall take into consideration the financial and manage-

rial resources and future prospects of the company or compa-

nies and the banks concerned, and the convenience and needs
of the community to be served.

(3) SUPERVISORY FACTORS.—The Board shall disapprove
any application under this section by any company if—

5Section 13(f)(8)(D) of the Federal Deposit Insurance Act was repealed by Public Law 101-
73, title II, section 217(5)(H), August 9, 1989, 103 Stat. 257.

6Indentation so in law.

7So in law. Probably should be “of”.
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(A) the company fails to provide the Board with ade-
quate assurances that the company will make available to
the Board such information on the operations or activities
of the company, and any affiliate of the company, as the
Board determines to be appropriate to determine and en-
force compliance with this Act; or

(B) in the case of an apphcatlon involving a foreign
bank, the foreign bank is not subject to comprehensive su-
pervision or regulation on a consolidated basis by the ap-
propriate authorities in the bank’s home country.

(4) TREATMENT OF CERTAIN BANK STOCK LOANS.—Notwith-
standing any other provision of law, the Board shall not follow
any practice or policy in the consideration of any application
for the formation of a one-bank holding company if following
such practice or policy would result in the rejection of such ap-
plication solely because the transaction to form such one-bank
holding company involves a bank stock loan which is for a pe-
riod of not more than twenty-five years. The previous sentence
shall not be construed to prohibit the Board from rejecting any
application solely because the other financial arrangements are
considered unsatisfactory. The Board shall consider trans-
actions involving bank stock loans for the formation of a one-
bank holding company having a maturity of twelve years or
more on a case by case basis and no such transaction shall be
approved if the Board believes the safety or soundness of the
bank may be jeopardized.

(5) MANAGERIAL RESOURCES.—Consideration of the mana-
gerial resources of a company or bank under paragraph (2)
shall include consideration of the competence, experience, and
integrity of the officers, directors, and principal shareholders of
the company or bank.

(6) MONEY LAUNDERING.—In every case, the Board shall
take into consideration the effectiveness of the company or
companies in combatting money laundering activities, includ-
ing in overseas branches.

(7) FINANCIAL STABILITY.—In every case, the Board shall
take into consideration the extent to which a proposed acquisi-
tion, merger, or consolidation would result in greater or more
concentrated risks to the stability of the United States banking
or financial system.

(d) INTERSTATE BANKING.—

(1) APPROVALS AUTHORIZED.—

(A) ACQUISITION OF BANKS.—The Board may approve
an application under this section by a bank holding com-
pany that is well capitalized and well managed to acquire
control of, or acquire all or substantially all of the assets
of, a bank located in a State other than the home State of
such bank holding company, without regard to whether
such transaction is prohibited under the law of any State.

(B) PRESERVATION OF STATE AGE LAWS.—

(1) IN GENERAL.—Notwithstanding subparagraph

(A), the Board may not approve an application pursu-

ant to such subparagraph that would have the effect

of permitting an out-of-State bank holding company to
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acquire a bank in a host State that has not been in

existence for the minimum period of time, if any, spec-

ified in the statutory law of the host State.

(i) SPECIAL RULE FOR STATE AGE LAWS SPECIFYING
A PERIOD OF MORE THAN 5 YEARS.—Notwithstanding
clause (i), the Board may approve, pursuant to sub-
paragraph (A), the acquisition of a bank that has been
in existence for at least 5 years without regard to any
longer minimum period of time specified in a statutory
law of the host State.

(C) SHELL BANKS.—For purposes of this subsection, a
bank that has been chartered solely for the purpose of, and
does not open for business prior to, acquiring control of, or
acquiring all or substantially all of the assets of, an exist-
ing bank shall be deemed to have been in existence for the
same period of time as the bank to be acquired.

(D) EFFECT ON STATE CONTINGENCY LAWS.—No provi-
sion of this subsection shall be construed as affecting the
applicability of a State law that makes an acquisition of a
bank contingent upon a requirement to hold a portion of
such bank’s assets available for call by a State-sponsored
housing entity established pursuant to State law, if—

(1) the State law does not have the effect of dis-
criminating against out-of-State banks, out-of-State
bank holding companies, or subsidiaries of such banks
or bank holding companies;

(i) that State law was in effect as of the date of
enactment of the Riegle-Neal Interstate Banking and
Branching Efficiency Act of 1994;

(iii) the Federal Deposit Insurance Corporation
has not determined that compliance with such State
law would result in an unacceptable risk to the De-
posit Insurance Fund; and

(iv) the appropriate Federal banking agency for
such bank has not found that compliance with such
State law would place the bank in an unsafe or un-
sound condition.

(2) CONCENTRATION LIMITS.—

(A) NATIONWIDE CONCENTRATION LIMITS.—The Board
may not approve an application pursuant to paragraph
(1)(A) if the applicant (including all insured depository in-
stitutions which are affiliates of the applicant) controls, or
upon consummation of the acquisition for which such ap-
plication is filed would control, more than 10 percent of the
total amount of deposits of insured depository institutions
in the United States.

(B) STATEWIDE CONCENTRATION LIMITS OTHER THAN
WITH RESPECT TO INITIAL ENTRIES.—The Board may not
approve an application pursuant to paragraph (1)(A) if—

(i) immediately before the consummation of the
acquisition for which such application is filed, the ap-
plicant (including any insured depository institution
affiliate of the applicant) controls any insured deposi-
tory institution or any branch of an insured depository
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institution in the home State of any bank to be ac-

quired or in any host State in which any such bank

maintains a branch; and

(i1) the applicant (including all insured depository
institutions which are affiliates of the applicant), upon
consummation of the acquisition, would control 30 per-
cent or more of the total amount of deposits of insured
depository institutions in any such State.

(C) EFFECTIVENESS OF STATE DEPOSIT CAPS.—No provi-
sion of this subsection shall be construed as affecting the
authority of any State to limit, by statute, regulation, or
order, the percentage of the total amount of deposits of in-
sured depository institutions in the State which may be
held or controlled by any bank or bank holding company
(including all insured depository institutions which are af-
filiates of the bank or bank holding company) to the extent
the application of such limitation does not discriminate
against out-of-State banks, out-of-State bank holding com-
panies, or subsidiaries of such banks or holding
companies.

(D) EXCEPTIONS TO SUBPARAGRAPH (B).—The Board
may approve an application pursuant to paragraph (1)(A)
without regard to the applicability of subparagraph (B)
with respect to any State 1f—

(i) there is a limitation described in subparagraph

(C) in a State statute, regulation, or order which has

the effect of permitting a bank or bank holding com-

pany (including all insured depository institutions
which are affiliates of the bank or bank holding com-
pany) to control a greater percentage of total deposits
of all insured depository institutions in the State than
the percentage permitted under subparagraph (B); or

(i1) the acquisition is approved by the appropriate

State bank supervisor of such State and the standard

on which such approval is based does not have the ef-

fect of discriminating against out-of-State banks, out-
of-State bank holding companies, or subsidiaries of
such banks or holding companies.

(E) DEPOSIT DEFINED.—For purposes of this para-
graph, the term “deposit” has the same meaning as in sec-
tion 3(1) of the Federal Deposit Insurance Act.

(3) COMMUNITY REINVESTMENT COMPLIANCE.—In deter-
mining whether to approve an application under paragraph
(1)(A), the Board shall—

(A) comply with the responsibilities of the Board re-
garding such application under section 804 of the Commu-
nity Reinvestment Act of 1977; and

(B) take into account the applicant’s record of compli-
ance with applicable State community reinvestment laws.
(4) APPLICABILITY OF ANTITRUST LAWS.—No provision of

this subsection shall be construed as affecting—

(A) the applicability of the antitrust laws; or

(B) the applicability, if any, of any State law which is
similar to the antitrust laws.
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(5) EXCEPTION FOR BANKS IN DEFAULT OR IN DANGER OF
DEFAULT.—The Board may approve an application pursuant to
paragraph (1)(A) which involves—

(A) an acquisition of 1 or more banks in default or in
danger of default; or

(B) an acquisition with respect to which assistance is
provided under section 13(c) of the Federal Deposit Insur-
ance Act;

without regard to subparagraph (B) or (D) of paragraph (1) or

paragraph (2) or (3).

(e) Every bank that is a holding company and every bank that
is a subsidiary of such a company shall become and remain an in-
sured depository institution as such term is defined in section 38
of the Federal Deposit Insurance Act.

(f) [Repealed.]

(g) MuTUAL BANK HOLDING COMPANY.—

(1) ESTABLISHMENT.—Notwithstanding any provision of
Federal law other than this Act, a savings bank or cooperative
bank operating in mutual form may reorganize so as to form
a holding company.

(2) REGULATIONS.—A bank holding company organized as
a mutual holding company shall be regulated on terms, and
shall be subject to limitations, comparable to those applicable
to any other bank holding company.

INTERESTS IN NONBANKING ORGANIZATIONS

SEC. 4. [12 U.S.C. 1843] (a) Except as otherwise provided in
this Act, no bank holding company shall—

(1) after the date of enactment of this Act acquire direct
or indirect ownership or control of any voting shares of any
company which is not a bank, or

(2) after two years from the date as of which it becomes
a bank holding company, or in the case of a company which
has been continuously affiliated since May 15, 1955, with a
company which was registered under the Investment Company
Act of 1940, prior to May 15, 1955, in such a manner as to con-
stitute an affiliated company within the meaning of that Act,
after December 31, 1978, or, in the case of any company which
becomes, as a result of the enactment of the Bank Holding
Company Act Amendments of 1970, a bank holding company
on the date of such enactment, after December 31, 1980, retain
direct or indirect ownership or control of any voting shares of
any company which is not a bank or bank holding company or
engage in any activities other than (A) those of banking or of
managing or controlling banks and other subsidiaries author-
ized under this Act or of furnishing services to or performing
services for its subsidiaries, and (B) those permitted under
paragraph (8) of subsection (c) of this section subject to all the
conditions specified in such paragraph or in any order or regu-

8Section 602(b) of P.L. 101-73, 103 Stat. 409, amended section 3(e) by striking “an insured
bank as defined in section 3(h)” and inserting “an insured depository institution as defined in
section 3”. The amendment probably should have striken “an insured bank as such term is de-
fined in section 3(h)”.
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lation issued by the Board under such paragraph: Provided,
That a company covered in 1970 may also engage in those ac-
tivities in which directly or through a subsidiary (i) it was law-
fully engaged on June 30, 1968 (or on a date subsequent to
June 30, 1968 in the case of activities carried on as the result
of the acquisition by such company or subsidiary, pursuant to
a binding written contract entered into on or before June 30,
1968, of another company engaged in such activities at the
time of the acquisition), and (ii) it has been continuously en-
gaged since June 30, 1968 (or such subsequent date). The
Board by order, after opportunity for hearing, may terminate
the authority conferred by the preceding proviso on any com-
pany to engage directly or through a subsidiary in any activity
otherwise permitted by that proviso if it determines, having
due regard to the purposes of this Act, that such action is nec-
essary to prevent undue concentration of resources, decreased
or unfair competition, conflicts of interest, or unsound banking
practices; and in the case of any such company controlling a
bank having bank assets in excess of $60,000,000 on or after
the date of enactment of the Bank Holding Company Act
Amendments of 1970 the Board shall determine, within two
years after such date (or, if later, within two years after the
date on which the bank assets first exceed $60,000,000),
whether the authority conferred by the preceding proviso with
respect to such company should be terminated as provided in
this sentence. Nothing in this paragraph shall be construed to
authorize any bank holding company referred to in the pre-
ceding proviso, or any subsidiary thereof, to engage in activi-
ties authorized by that proviso through the acquisition, pursu-
ant to a contract entered into after June 30, 1968, of any inter-
est in or the assets of a going concern engaged in such activi-
ties. Any company which is authorized to engage in any activ-
ity pursuant to the preceding proviso or subsection (d) of this
section but, as a result of action of the Board, is required to
terminate such activity may (notwithstanding any otherwise
applicable time limit prescribed in this paragraph) retain the
ownership or control of shares in any company carrying on
such activity for a period of ten years from the date on which
its authority was so terminated by the Board. Notwithstanding
any other provision of this paragraph, if any company that be-
came a bank holding company as a result of the enactment of
the Competitive Equality Amendments of 1987 acquired, be-
tween March 5, 1987, and the date of the enactment of such
Amendments, an institution that became a bank as a result of
the enactment of such Amendments, that company shall, upon
the enactment of such Amendments, immediately come into
compliance with the requirements of this Act.
The Board is authorized, upon application by a bank holding com-
pany, to extend the two-year period referred to in paragraph (2)
above from time to time as to such bank holding company for not
more than one year at a time, if, in its judgment, such an extension
would not be detrimental to the public interest, but no such exten-
sions shall in the aggregate exceed three years. Notwithstanding
any other provision of this Act, the period ending December 31,
As Amended Through P.L. 117-263, Enacted December 23, 2022
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1980, referred to in paragraph (2) above, may be extended by the
Board of Governors to December 31, 1984, but only for the divesti-
ture by a bank holding company of real estate or interests in real
estate lawfully acquired for investment or development. In making
its decision whether to grant such extension, the Board shall con-
sider whether the company has made a good faith effort to divest
such interests and whether such extension is necessary to avert
substantial loss to the company.

(b) After two years from the date of enactment of this Act, no
certificate evidencing shares of any bank holding company shall
bear any statement purporting to represent shares of any other
company except a bank or a bank holding company, nor shall the
ownership, sale, or transfer of shares of any bank holding company
be conditioned in any manner whatsoever upon the ownership,
sale, or transfer of shares of any other company except a bank or
a bank holding company.

(c) The prohibitions in this section shall not apply to (i) any
company that was on January 4, 1977, both a bank holding com-
pany and a labor, agricultural, or horticultural organization exempt
from taxation under section 501 of the Internal Revenue Code of
1954, or to any labor, agricultural, or horticultural organization to
which all or substantially all of the assets of such company are
hereafter transferred, or (ii) a company covered in 1970 more than
85 per centum of the voting stock of which was collectively owned
on June 30, 1968, and continuously thereafter, directly or indi-
rectly, by or for members of the same family, or their spouses, who
are lineal descendants of common ancestors; and such prohibitions
shall not, with respect to any other bank holding company, apply
to—

(1) shares of any company engaged or to be engaged solely
in one or more of the following activities: (A) holding or oper-
ating properties used wholly or substantially by any banking
subsidiary of such bank holding company in the operations of
such banking subsidiary or acquired for such future use; or (B)
conducting a safe deposit business; or (C) furnishing services
to or performing services for such bank holding company or its
banking subsidiaries; or (D) liquidating assets acquired from
such bank holding company or its banking subsidiaries or ac-
quired from any other source prior to May 9, 1956, or the date
on which such company became a bank holding company,
whichever is later;

(2) shares acquired by a bank holding company or any of
its subsidiaries in satisfaction of a debt previously contracted
in good faith, but such shares shall be disposed of within a pe-
riod of two years from the date on which they were acquired,
except that the Board is authorized upon application by such
bank holding company to extend such period of two years from
time to time as to such holding company if, in its judgment,
such an extension would not be detrimental to the public inter-
est, and, in the case of a bank holding company which has not
disposed of such shares within 5 years after the date on which
such shares were acquired, the Board may, upon the applica-
tion of such company, grant additional exemptions if, in the
judgment of the Board, such extension would not be detri-
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mental to the public interest and, either the bank holding com-
pany has made a good faith attempt to dispose of such shares
during such 5-year period, or the disposal of such shares dur-
ing such 5-year period would have been detrimental to the
company, except that the aggregate duration of such exten-
sions shall not extend beyond 10 years after the date on which
such shares were acquired,;

(3) shares acquired by such bank holding company from
any of its subsidiaries which subsidiary has been requested to
dispose of such shares by any Federal or State authority hav-
ing statutory power to examine such subsidiary, but such bank
holding company shall dispose of such shares within a period
of two years from the date on which they were acquired;

(4) shares held or acquired by a bank in good faith in a
fiduciary capacity, except where such shares are held under a
trust that constitutes a company as defined in section 2(b) and
except as provided in paragraphs (2) and (3) of section 2(g);

(5) shares which are of the kinds and amounts eligible for
investment by national banking associations under the provi-
sions of section 5136 of the Revised Statutes;

(6) shares of any company which do not include more than
5 per centum of the outstanding voting shares of such com-
pany;

(7) shares of an investment company which is not a bank
holding company and which is not engaged in any business
other than investing in securities, which securities do not in-
clude more than 5 per centum of the outstanding voting shares
of any company;

(8) shares of any company the activities of which had been
determined by the Board by regulation or order under this
paragraph as of the day before the date of the enactment of the
Gramm-Leach-Bliley Act, to be so closely related to banking as
to be a proper incident thereto (subject to such terms and con-
ditions contained in such regulation or order, unless modified
by the Board);

(9) shares held or activities conducted by any company or-
ganized under the laws of a foreign country the greater part
of whose business is conducted outside the United States, if the
Board by regulation or order determines that, under the cir-
cumstances and subject to the conditions set forth in the regu-
lation or order, the exemption would not be substantially at
variance with the purposes of this Act and would be in the
public interest;

(10) shares lawfully acquired and owned prior to May 9,
1956, by a bank which is a bank holding company, or by any
of its wholly owned subsidiaries;

(11) shares owned directly or indirectly by a company cov-
ered in 1970 in a company which does not engage in any activi-
ties other than those in which the bank holding company, or
its subsidiaries, may engage by virtue of this section, but noth-
ing in this paragraph authorizes any bank holding company, or
subsidiary thereof, to acquire any interest in or the assets of
any going concern (except pursuant to a binding written con-
tract entered into before June 30, 1968, or pursuant to another
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provision of this Act) other than one which was a subsidiary
on June 30, 1968;

(12) shares retained or acquired, or activities engaged in,
by any company which becomes, as a result of the enactment
of the Bank Holding Company Act Amendments of 1970, a
bank holding company on the date of such enactment, or by
any subsidiary thereof, if such company—

(A) within the applicable time limits prescribed in sub-
section (a)(2) of this section (i) ceases to be a bank holding
company, or (ii) ceases to retain direct or indirect owner-
ship or control of those shares and to engage in those ac-
tivities not authorized under this section; and

(B) complies with such other conditions as the Board
may by regulation or order prescribe;

(13) shares of, or activities conducted by, any company
which does no business in the United States except as an inci-
dent to its international or foreign business, if the Board by
regulation or order determines that, under the circumstances
and subject to the conditions set forth in the regulation or
order, the exemption would not be substantially at variance
with the purposes of this Act and would be in the public inter-
est; or

(14) shares of any company which is an export trading
company whose acquisition (including each acquisition of
shares) or formation by a bank holding company has not been
disapproved by the Board pursuant to this paragraph, except
that such investments, whether direct or indirect, in such
shares shall not exceed 5 per centum of the bank holding com-
pany’s consolidated capital and surplus.

(A)({i) No bank holding company shall invest in an ex-
port trading company under this paragraph unless the
Board has been given sixty days’ prior written notice of
such proposed investment and within such period has not
issued a notice disapproving the proposed investment or
extending for up to another thirty days the period during
which such disapproval may be issued.

(ii)) The period for disapproval may be extended for
such additional thirty-day period only if the Board deter-
mines that a bank holding company proposing to invest in
an export trading company has not furnished all the infor-
mation required to be submitted or that in the Board’s
judgment any material information submitted is substan-
tially inaccurate.

(iii) The notice required to be filed by a bank holding
company shall contain such relevant information as the
Board shall require by regulation or by specific request in
connection with any particular notice.

(iv) The Board may disapprove any proposed invest-
ment only if—

(I) such disapproval is necessary to prevent unsafe
or unsound banking practices, undue concentration of
resources, decreased or unfair competition, or conflicts
of interest;
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(II) the Board finds that such investment would
affect the financial or managerial resources of a bank
holding company to an extent which is likely to have
a materially adverse effect on the safety and sound-
ness of any subsidiary bank of such bank holding com-
pany, or

(ITI) the bank holding company fails to furnish the
information required under clause (iii).

(v) LEVERAGE.—The Board may not disapprove any
proposed investment solely on the basis of the anticipated
or proposed asset-to-equity ratio of the export trading com-
pany with respect to which such investment is proposed,
unless the anticipated or proposed annual average asset-
to-equity ratio is greater than 20-to-1.

(vi) Within three days after a decision to disapprove
an investment, the Board shall notify the bank holding
company in writing of the disapproval and shall provide a
written statement of the basis for the disapproval.

(vii) A proposed investment may be made prior to the
expiration of the disapproval period if the Board issues
written notice of its intent not to disapprove the invest-
ment.

(B)i) The total amount of extensions of credit by a
bank holding company which invests in an export trading
company, when combined with all such extensions of credit
by all the subsidiaries of such bank holding company, to
an export trading company shall not exceed at any one
time 10 per centum of the bank holding company’s consoli-
dated capital and surplus. For purposes of the preceding
sentence, an extension of credit shall not be deemed to in-
clude any amount invested by a bank holding company in
the shares of an export trading company.

(i1) No provision of any other Federal law in effect on
October 1, 1982, relating specifically to collateral require-
ments shall apply with respect to any such extension of
credit.

(iii) No bank holding company or subsidiary of such
company which invests in an export trading company may
extend credit to such export trading company or to cus-
tomers of such export trading company on terms more fa-
vorable than those afforded similar borrowers in similar
circumstances, and such extension of credit shall not in-
volve more than the normal risk of repayment or present
other unfavorable features.

(C) For purposes of this paragraph, an export trading
company—

(i) may engage in or hold shares of a company en-
gaged in the business of underwriting, selling, or dis-
tributing securities in the United States only to the
extent that any bank holding company which invests
in such export trading company may do so under ap-
plicable Federal and State banking laws and regula-
tions; and
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(il) may not engage in agricultural production ac-
tivities or in manufacturing, except for such incidental
product modification including repackaging, reassem-
bling or extracting byproducts, as is necessary to en-
able United States goods or services to conform with
requirements of a foreign country and to facilitate
their sale in foreign countries.

(D) A bank holding company which invests in an ex-
port trading company may be required, by the Board, to
terminate its investment or may be made subject to such
limitations or conditions as may be imposed by the Board,
if the Board determines that the export trading company
has taken positions in commodities or commodity con-
tracts, in securities, or in foreign exchange, other than as
may be necessary in the course of the export trading com-
pany’s business operations.

(E) Notwithstanding any other provision of law, an
Edge Act corporation, organized under section 25(a)® of
the Federal Reserve Act (12 U.S.C. 611-631), which is a
subsidiary of a bank holding company, or an agreement
corporation, operating subject to section 25 of the Federal
Reserve Act (12 U.S.C. 601-604(a)), which is a subsidiary
of a bank holding company, may invest directly and indi-
rectly in the aggregate up to 5 per centum of its consoli-
dated capital and surplus (25 per centum in the case of a
corporation not engaged in banking) in the voting stock
of 10 other evidences of ownership in one or more export
trading companies.

(F) For purposes of this paragraph—

(i) the term “export trading company” means a
company which does business under the laws of the
United States or any State, which is exclusively en-
gaged in activities related to international trade, and
which is organized and operated principally for pur-
poses of exporting goods or services produced in the
United States or for purposes of facilitating the expor-
tation of goods or services produced in the United
States by unaffiliated persons by providing one or
more export trade services. 11

(ii) the term “export trade services” includes, but
is not limited to, consulting, international market re-
search, advertising, marketing, insurance (other than
acting as principal, agent or broker in the sale of in-
surance on risks resident or located, or activities per-
formed, in the United States, except for insurance cov-
ering the transportation of cargo from any point of ori-
gin in the United States to a point of final destination
outside the United States), product research and de-
sign, legal assistance, transportation, including trade
documentation and freight forwarding, communication

9Section 25(a) of the Federal Reserve Act was renumbered section 25A by Public Law 102—
242, title I, section 142(e)(2), December19, 1991, 105 Stat. 2281.

10So in law. Probably should be “or”.

11S0 in law. The period probably should be a semicolon.
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and processing of foreign orders to and for exporters
and foreign purchasers, warehousing, foreign ex-
change, financing, and taking title to goods, when pro-
vided in order to facilitate the export of goods or serv-
ices produced in the United States;

(iii) the term “bank holding company” shall in-
clude a bank which (I) is organized solely to do busi-
ness with other banks and their officers, directors, or
employees; (II) is owned primarily by the banks with
which it does business; and (III) does not do business
with the general public. No such other bank, owning
stock in a bank described in this clause that invests
in an export trading company, shall extend credit to
an export trading company in an amount exceeding at
any one time 10 per centum of such other bank’s cap-
ital and surplus; and

(iv) the term “extension of credit” shall have the
same meaning given such term in the fourth para-
graph of section 23A 12 of the Federal Reserve Act.

(G) DETERMINATION OF STATUS AS EXPORT TRADING

COMPANY.—

(i) TIME PERIOD REQUIREMENTS.—For purposes of
determining whether an export trading company is op-
erated principally for the purposes described in sub-
paragraph (F)(i)—

(I) the operations of such company during the
2-year period beginning on the date such company
commences operations shall not be taken into ac-
count in making any such determination; and

(IT) not less than 4 consecutive years of oper-
ations of such company (not including any portion
of the period referred to in subclause (I)) shall be
taken into account in making any such determina-
tion.

(i) EXPORT REVENUE REQUIREMENTS.—A company
shall not be treated as operated principally for the
purposes described in subparagraph (F)(i) unless—

(I) the revenues of such company from the ex-
port, or facilitating the export, of goods or services
produced in the United States exceed the reve-
nues of such company from the import, or facili-
tating the import, into the United States of goods
or services produced outside the United States;
and

(IT) at least ¥5 of such company’s total reve-
nues are revenues from the export, or facilitating
the export, of goods or services produced in the
United States by persons not affiliated with such
company.

(H) INVENTORY.—

12 Section 23A of the Federal Reserve Act was amended generally by Public Law 97-320, title

IV, section 410(b), October 15, 1982, 96 Stat. 1515, and, as so amended, no longer contains un-
designated paragraphs and no longer defines “extension of credit”.
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(i) NO GENERAL LIMITATION.—The Board may not
prescribe by regulation any maximum dollar amount
limitation on the value of goods which an export trad-
ing company may maintain in inventory at any time.

(ii) SPECIFIC LIMITATION BY ORDER.—Notwith-
standing clause (i), the Board may issue an order es-
tablishing a maximum dollar amount limitation on the
value of goods which a particular export trading com-
pany may maintain in inventory at any time (after
such company has been operating for a reasonable pe-
riod of time) if the Board finds that, under the facts
and circumstances, such limitation is necessary to pre-
vent risks that would affect the financial or manage-
rial resources of an investor bank holding company to
an extent which would be likely to have a materially
adverse effect on the safety and soundness of any sub-
sidiary bank of such bank holding company.

The Board shall include in its annual report to the Congress a de-
scription and a statement of the reasons for approval of each activ-
ity approved by it by order or regulation under such paragraph
during the period covered by the report.

(d) To the extent that such action would not be substantially
at variance with the purposes of this Act and subject to such condi-
tions as it considers necessary to protect the public interest, the
Board by order, after opportunity for hearing, may grant exemp-
tions from the provisions of this section to any bank holding com-
pany which controlled one bank prior to July 1, 1968, and has not
thereafter acquired the control of any other bank in order (1) to
avoid disrupting business relationships that have existed over a
long period of years without adversely affecting the banks or com-
munities involved, or (2) to avoid forced sales of small locally
owned banks to purchasers not similarly representative of commu-
nity interests, or (3) to allow retention of banks that are so small
in relation to the holding company’s total interests and so small in
relation to the banking market to be served as to minimize the
likelihood that the bank’s powers to grant or deny credit may be
influenced by a desire to further the holding company’s other inter-
ests.

(e) With respect to shares which were not subject to the prohi-
bitions of this section as originally enacted by reason of any exemp-
tion with respect thereto but which were made subject to such pro-
hibitions by the subsequent repeal of such exemption, no bank
holding company shall retain direct or indirect ownership or control
of such shares after five years from the date of the repeal of such
exemption, except as provided in paragraph (2) of subsection (a).
Any bank holding company subject to such five-year limitation on
the retention of nonbanking assets shall endeavor to divest itself
of such shares promptly and such bank holding company shall re-
port its progress in such divestiture to the Board two years after
repeal of the exemption applicable to it and annually thereafter.

(f) CERTAIN COMPANIES NOT TREATED AS BANK HOLDING CoOM-
PANIES.—

(1) IN GENERAL.—Except as provided in paragraph (9), any

company which—
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(A) on March 5, 1987, controlled an institution which
became a bank as a result of the enactment of the Com-
petitive Equality Amendments of 1987; and

(B) was not a bank holding company on the day before
the date of the enactment of the Competitive Equality
Amendments of 1987,

shall not be treated as a bank holding company for purposes
of this Act solely by virtue of such company’s control of such
institution.

(2) Loss OF EXEMPTION.—Subject to paragraph (3), a com-
pany described in paragraph (1) shall no longer qualify for the
exemption provided under that paragraph if—

(A) such company directly or indirectly—

(i) acquires control of an additional bank or an in-

sured institution (other than an insured institution de-
scribed in paragraph (10) or (12) of this subsection)
after March 5, 1987; or

(i) acquires control of more than 5 percent of the

shares or assets of an additional bank or a savings as-
sociation other than—

(I) shares held as a bona fide fiduciary
(whether with or without the sole discretion to
vote such shares);

(IT) shares held by any person as a bona fide
fiduciary solely for the benefit of employees of ei-
ther the company described in paragraph (1) or
any subsidiary of that company and the bene-
ficiaries of those employees;

(ITT) shares held temporarily pursuant to an
underwriting commitment in the normal course of
an underwriting business;

(IV) shares held in an account solely for trad-
ing purposes;

(V) shares over which no control is held other
than control of voting rights acquired in the nor-
mal course of a proxy solicitation;

(VI) loans or other accounts receivable ac-
quired in the normal course of business;

(VII) shares or assets acquired in securing or
collecting a debt previously contracted in good
faith, during the 2-year period beginning on the
date of such acquisition or for such additional
time (not exceeding 3 years) as the Board may
permit if the Board determines that such an ex-
tension will not be detrimental to the public inter-
est;

(VIII) shares or assets of a savings association
described in paragraph (10) or (12) of this sub-
section;

(IX) shares of a savings association held by
any insurance company, as defined in section
2(a)(17) of the Investment Company Act of 1940,
except as provided in paragraph (11);
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(X) shares issued in a qualified stock issuance
under section 10(q) of the Home Owners’ Loan
Act; and
(XI) assets that are derived from, or inci-
dental to, activities in which institutions described
in subparagraph (F) or (H) of section 2(c)(2) are
permitted to engage;
except that the aggregate amount of shares held under this clause
(other than under subclauses (I), (II), (III), (IV), (V), and (VIII))
may not exceed 15 percent of all outstanding shares or of the vot-
ing power of a savings association;

(B) any bank subsidiary of such company—

(i) accepts demand deposits or deposits that the
depositor may withdraw by check or similar means for
payment to third parties; and

(i) engages in the business of making commercial
loans (except that, for purposes of this clause, loans
made in the ordinary course of a credit card operation
shall not be treated as commercial loans); or
(C) after the date of the enactment of the Competitive

Equality Amendments of 1987, any bank subsidiary of

such company permits any overdraft (including any

intraday overdraft), or incurs any such overdraft in the ac-
count of the bank at a Federal reserve bank, on behalf of
an affiliate, other than an overdraft described in para-

graph (3).

(3) PERMISSIBLE OVERDRAFTS DESCRIBED.—For purposes of
paragraph (2)(C), an overdraft is described in this paragraph
if—

(A) such overdraft results from an inadvertent com-
puter or accounting error that is beyond the control of both
the bank and the affiliate;

(B) such overdraft—

(i) is permitted or incurred on behalf of an affiliate
that is monitored by, reports to, and is recognized as
a primary dealer by the Federal Reserve Bank of New
York; and

(i1) is fully secured, as required by the Board, by
bonds, notes, or other obligations that are direct obli-
gations of the United States or on which the principal
and interest are fully guaranteed by the United States
or by securities and obligations eligible for settlement
on the Federal Reserve book entry system; or
(C) such overdraft—

(i) is permitted or incurred by, or on behalf of, an
affiliate in connection with an activity that is financial
in nature or incidental to a financial activity; and

(i1) does not cause the bank to violate any provi-
sion of section 23A or 23B of the Federal Reserve Act,
either directly, in the case of a bank that is a member
of the Federal Reserve System, or by virtue of section
18(j) of the Federal Deposit Insurance Act, in the case
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of a bank that is not a member of the Federal Reserve

System.

(4) DIVESTITURE IN CASE OF LOSS OF EXEMPTION.—If any
company described in paragraph (1) fails to qualify for the ex-
emption provided under paragraph (1) by operation of para-
graph (2), such exemption shall cease to apply to such company
and such company shall divest control of each bank it controls
before the end of the 180-day period beginning on the date on
which the company receives notice from the Board that the
company has failed to continue to qualify for such exemption,
Enless, before the end of such 180-day period, the company

as—

(A) either—

(1) corrected the condition or ceased the activity
that caused the company to fail to continue to qualify
for the exemption; or

(i1) submitted a plan to the Board for approval to
cease the activity or correct the condition in a timely
manner (which shall not exceed 1 year); and
(B) implemented procedures that are reasonably

adapted to avoid the reoccurrence of such condition or ac-

tivity.

(5) SUBSECTION CEASES TO APPLY UNDER CERTAIN CIR-
CUMSTANCES.—This subsection shall cease to apply to any com-
pany described in paragraph (1) if such company—

(A) registers as a bank holding company under section
5(a) of this Act;

(B) immediately upon such registration, complies with
all of the requirements of this Act, and regulations pre-
scribed by the Board pursuant to this Act, including the
nonbanking restrictions of this section; and

(C) does not, at the time of such registration, control
banks in more than one State, the acquisition of which
would be prohibited by section 3(d) of this Act if an appli-
cation for such acquisition by such company were filed
under section 3(a) of this Act.

(6) INFORMATION REQUIREMENT.—Each company described
in paragraph (1) shall, within 60 days after the date of enact-
ment of the Competitive Equality Amendments of 1987, pro-
vide the Board with the name and address of such company,
the name and address of each bank such company controls,
and a description of each such bank’s activities.

(7) EXAMINATION.—The Board may, from time to time, ex-
amine a company described in paragraph (1), or a bank con-
trolled by such company, or require reports under oath from
appropriate officers or directors of such company or bank solely
for purposes of assuring compliance with the provisions of this
subsection and enforcing such compliance.

(8) ENFORCEMENT.—

(A) IN GENERAL.—In addition to any other power of
the Board, the Board may enforce compliance with the pro-
visions of this Act which are applicable to any company de-
scribed in paragraph (1), and any bank controlled by such
company, under section 8 of the Federal Deposit Insurance
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Act and such company or bank shall be subject to such sec-
tion (for such purposes) in the same manner and to the
same extent as if such company or bank were a State
member insured bank.

(B) APPLICATION OF OTHER ACT.—Any violation of this
Act by any company described in paragraph (1), and any
bank controlled by such company, may also be treated as
a violation of the Federal Deposit Insurance Act for pur-
poses of subparagraph (A).

(C) NO EFFECT ON OTHER AUTHORITY.—No provision of
this paragraph shall be construed as limiting any author-
ity of the Comptroller of the Currency or the Federal De-
posit Insurance Corporation.

(9) TYING PROVISIONS.—A company described in paragraph
(1) shall be—

(A) treated as a bank holding company for purposes of
section 106 of the Bank Holding Company Act Amend-
ments of 1970 and section 22(h) of the Federal Reserve Act
and any regulation prescribed under any such section; and

(B) subject to the restrictions of section 106 of the
Bank Holding Company Act Amendments of 1970, in con-
nection with any transaction involving the products or
services of such company or affiliate and those of a bank
affiliate, as if such company or affiliate were a bank and
such bank were a subsidiary of a bank holding company.
(10) EXEMPTION UNAFFECTED BY CERTAIN EMERGENCY AC-

QUISITIONS.—For purposes of clauses (i) and (ii)(VIII) of para-
graph (2)(A), an insured institution is described in this para-
graph if—

(A) the insured institution was acquired (or any shares
or assets of such institution were acquired) by a company
described in paragraph (1) in an acquisition under section
408(m) 13 of the National Housing Act or section 13(k) of
the Federal Deposit Insurance Act; and

(B) either—

(1) the insured institution is located in a State in

which such company controlled a bank on March 5,

1987; or

(i) the insured institution has total assets of

$500,000,000 or more at the time of such acquisition.

(11) SHARES HELD BY INSURANCE AFFILIATES.—Shares de-

scribed in clause (ii)(IX) of paragraph (2)(A) shall not be ex-
cluded for purposes of clause (ii) of such paragraph if—

(A) all shares held under such clause (i1)(IX) by all in-
surance company affiliates of such savings association in
the aggregate exceed 5 percent of all outstanding shares or
of the voting power of the savings association; or

(B) such shares are acquired or retained with a view
to acquiring, exercising, or transferring control of the sav-
ings association.

13 Section 408 of the National Housing Act was repealed by Public Law 101-73, title IV, sec-
tion 407, August 9, 1989, 103 Stat. 363.
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(12) EXEMPTION UNAFFECTED BY CERTAIN OTHER ACQUISI-
TIONS.—For purposes of clauses (i) and (ii)(VIII) of paragraph
(2)(A), an insured institution is described in this paragraph if
the insured institution was acquired (or any shares or assets
of such institution were acquired) by a company described in
paragraph (1)—

(A) from the Resolution Trust Corporation, the Federal
Deposit Insurance Corporation, or the Director of the Of-
fice of Thrift Supervision, in any capacity; or

(B) in an acquisition in which the insured institution
has been found to be in danger of default (as defined in
section 3 of the Federal Deposit Insurance Act) by the ap-
propriate Federal or State authority.

(13) SPECIAL RULE RELATING TO SHARES ACQUIRED IN A
QUALIFIED STOCK ISSUANCE.—A company described in para-
graph (1) that holds shares issued in a qualified stock issuance
pursuant to section 10(q) of the Home Owners’ Loan Act by
any savings association or savings and loan holding company
(neither of which is a subsidiary) shall not be deemed to con-
trol such savings association or savings and loan holding com-
pany solely because such company holds such shares unless—

(A) the company fails to comply with any requirement
or condition imposed by paragraph (2)(A)(ii)(X) or section
10(q) of the Home Owners’ Loan Act with respect to such
shares; or

(B) the shares are acquired or retained with a view to
acquiring, exercising, or transferring control of the savings
association or savings and loan holding company.

(14) FOREIGN BANK SUBSIDIARIES OF LIMITED PURPOSE
CREDIT CARD BANKS.—

(A) IN GENERAL.—An institution described in section
2(c)(2)(F) may control a foreign bank if—

(1) the investment of the institution in the foreign
bank meets the requirements of section 25 or 25A of
the Federal Reserve Act and the foreign bank qualifies
under such sections;

(i1) the foreign bank does not offer any products or
services in the United States; and

(iii) the activities of the foreign bank are permis-
sible under otherwise applicable law.

(B) OTHER LIMITATIONS INAPPLICABLE.—The limita-
tions contained in any clause of section 2(c)(2)(F) shall not
apply to a foreign bank described in subparagraph (A) that
is controlled by an institution described in such section.

(g) LIMITATIONS ON CERTAIN BANKS.—

(1) IN GENERAL.—Notwithstanding any other provision of
this section (other than the last sentence of subsection (a)(2)),
a bank holding company which controls an institution that be-
came a bank as a result of the enactment of the Competitive
Equality Amendments of 1987 may retain control of such insti-
tution if such institution does not—

(A) engage in any activity after the date of the enact-
ment of such Amendments which would have caused such
institution to be a bank (as defined in section 2(c), as in
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effect before such date) if such activities had been engaged
in before such date; or
(B) increase the number of locations from which such

institution conducts business after March 5, 1987.

(2) LIMITATIONS CEASE TO APPLY UNDER CERTAIN CIR-
CUMSTANCES.—The limitations contained in paragraph (1) shall
cease to apply to a bank described in such paragraph at such
time as the acquisition of such bank, by the bank holding com-
pany referred to in such paragraph, would not be prohibited
under section 3(d) of this Act if—

(A) an application for such acquisition were filed
under section 3(a) of this Act; and
(B) such bank were treated as an additional bank
(under section 3(d)).
(h) TYING PROVISIONS.—

(1) APPLICABLE TO CERTAIN EXEMPT INSTITUTIONS AND PAR-
ENT COMPANIES.—An institution described in subparagraph
(D), (F), (G), or (H) of section 2(c)(2) shall be treated as a bank,
and a company that controls such an institution shall be treat-
ed as a bank holding company, for purposes of section 106 of
the Bank Holding Company Act Amendments of 1970 and sec-
tion 22(h) of the Federal Reserve Act and any regulation pre-
scribed under any such section.

(2) APPLICABLE WITH RESPECT TO CERTAIN TRANSACTIONS.—
A company that controls an institution described in subpara-
graph (D), (F), (G), or (H) of section 2(c)(2) and any of such
company’s other affiliates, shall be subject to the tying restric-
tions of section 106 of the Bank Holding Company Act Amend-
ments of 1970 in connection with any transaction involving the
products or services of such company or affiliate and those of
such institution, as if such company or affiliate were a bank
and such institution were a subsidiary of a bank holding com-
pany.

(i) ACQUISITION OF SAVINGS ASSOCIATIONS.—

(1) IN GENERAL.—The Board may approve an application
by any bank holding company under subsection (c)(8) to ac-
quire any savings association in accordance with the require-
ments and limitations of this section.

(2) PROHIBITION ON TANDEM RESTRICTIONS.—In approving
an application by a bank holding company to acquire a savings
association, the Board shall not impose any restriction on
transactions between the savings association and its holding
company affiliates, except as required under sections 23A and
23B of the Federal Reserve Act or any other applicable law.

(3) ACQUISITION OF INSOLVENT SAVINGS ASSOCIATIONS.—

(A) IN GENERAL.—Notwithstanding any other provision
of this Act, any qualified savings association which became

a federally chartered stock company in December of 1986

and which is acquired by any bank holding company with-

out Federal financial assistance after June 1, 1991, and

before March 1, 1992, and any subsidiary of any such asso-

ciation, may after such acquisition continue to engage

within the home State of the qualified savings association

in insurance agency activities in which any Federal sav-
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ings association (or any subsidiary thereof) may engage in
accordance with the Home Owners’ Loan Act and regula-
tions pursuant to such Act if the qualified savings associa-
tion or subsidiary thereof was continuously engaged in
such activity from June 1, 1991, to the date of the acquisi-
tion.

(B) DEFINITION OF QUALIFIED SAVINGS ASSOCIATION.—
For purposes of this paragraph, the term “qualified sav-
ings association” means any savings association that—

(i) was chartered or organized as a savings asso-
ciation before June 1, 1991;

(i1) had, immediately before the acquisition of such
association by the bank holding company referred to in
subparagraph (A), negative tangible capital and total
insured deposits in excess of $3,000,000,000; and

(ii1) will meet all applicable regulatory capital re-
quirements as a result of such acquisition.

(4) SOLICITATION OF VIEWS.—

(A) NoTice.—Upon receiving any application or notice
by a bank holding company to acquire, directly or indi-
rectly, a savings association under subsection (c)(8), the
Board shall solicit comments and recommendations from—

(i) the Comptroller of the Currency, with respect
to the acquisition of a Federal savings association; and

(i) the Federal Deposit Insurance Corporation,
with respect to the acquisition of a State savings asso-
ciation.

(B) COMMENT PERIOD.—The comments and rec-
ommendations of the Comptroller of the Currency or the
Federal Deposit Insurance Corporation, as applicable,
under subparagraph (A) with respect to any acquisition
subject to such subparagraph shall be transmitted to the
Board not later than 30 days after the receipt by the
Comptroller of the Currency or the Federal Deposit Insur-
ance Corporation, as applicable, of the notice relating to
such acquisition (or such shorter period as the Board may
specify if the Board advises the Comptroller of the Cur-
rency or the Federal Deposit Insurance Corporation, as ap-
plicable, that an emergency exists that requires expedi-
tious action).

(5) EXAMINATION.—

(A) ScoPE.—The Board shall consult with the Comp-
troller of the Currency or the Federal Deposit Insurance
Corporation, as appropriate, in establishing the scope of an
examination by the Board of a bank holding company that
directly or indirectly controls a savings association.

(B) ACCESS TO INSPECTION REPORTS.—Upon the re-
quest of the Comptroller of the Currency or the Federal
Deposit Insurance Corporation, the Board shall furnish the
Comptroller of the Currency or the Federal Deposit Insur-
ance Corporation, as applicable, with a copy of any inspec-
tion report, additional examination materials, or super-
visory information relating to any bank holding company
that directly or indirectly controls a savings association.
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(6) COORDINATION OF ENFORCEMENT EFFORTS.—The Board
and the Comptroller of the Currency or the Federal Deposit In-
surance Corporation, as applicable, shall cooperate in any en-
forcement action against any bank holding company that con-
trols a savings association, if the relevant conduct involves
such association.

(8) 14 INTERSTATE ACQUISITIONS.—

(A) IN GENERAL.—The Board may not approve an ap-
plication by a bank holding company to acquire an insured
depository institution under subsection (c)(8) or any other
provision of this Act if—

(i) the home State of such insured depository insti-
tution is a State other than the home State of the
bank holding company; and

(ii) the applicant (including all insured depository
institutions which are affiliates of the applicant) con-
trols, or upon consummation of the transaction would
control, more than 10 percent of the total amount of
deposits of insured depository institutions in the
United States.

(B) EXCEPTION.—Subparagraph (A) shall not apply to
an acquisition that involves an insured depository institu-
tion in default or in danger of default, or with respect to
which the Federal Deposit Insurance Corporation provides
assistance under section 13 of the Federal Deposit Insur-
ance Act (12 U.S.C. 1823).

() NOTICE PROCEDURES FOR NONBANKING ACTIVITIES.—

(1) GENERAL NOTICE PROCEDURE.—

(A) NOTICE REQUIREMENT.—Except as provided in
paragraph (3), no bank holding company may engage in
any nonbanking activity or acquire or retain ownership or
control of the shares of a company engaged in activities
based on subsection (¢)(8) or (a)(2) or in any complemen-
tary activity under subsection (k)(1)(B) without providing
the Board with written notice of the proposed transaction
or activity at least 60 days before the transaction or activ-
ity is proposed to occur or commence.

(B) CONTENTS OF NOTICE.—The notice submitted to
the Board shall contain such information as the Board
shall prescribe by regulation or by specific request in con-
nection with a particular notice.

(C) PROCEDURE FOR AGENCY ACTION.—

(i) NOTICE OF DISAPPROVAL.—Any notice filed
under this subsection shall be deemed to be approved
by the Board unless, before the end of the 60-day pe-
riod beginning on the date the Board receives a com-
plete notice under subparagraph (A), the Board issues
an order disapproving the transaction or activity and
setting forth the reasons for disapproval.

(i1) EXTENSION OF PERIOD.—The Board may extend
the 60-day period referred to in clause (i) for an addi-
tional 30 days. The Board may further extend the pe-

14There is no paragraph (7) in law.

As Amended Through P.L. 117-263, Enacted December 23, 2022



G:\COMP\BANK\BANK HOLDING COMPANY ACT OF 1956. XML

33 BANK HOLDING COMPANY ACT OF 1956 Sec. 4

riod with the agreement of the bank holding company

submitting the notice pursuant to this

subsection.

(iii) DETERMINATION OF PERIOD IN CASE OF PUBLIC
HEARING.—In the event a hearing is requested or the
Board determines that a hearing is warranted, the
Board may extend the notice period provided in this
subsection for such time as is reasonably necessary to
conduct a hearing and to evaluate the hearing record.
Such extension shall not exceed the 91-day period be-
g%nning on the date that the hearing record is com-
plete.

(D) APPROVAL BEFORE END OF PERIOD.—

(1) IN GENERAL.—Any transaction or activity may
commence before the expiration of any period for dis-
approval established under this paragraph if the
Board issues a written notice of approval.

(ii) SHORTER PERIODS BY REGULATION.—The Board
may prescribe regulations which provide for a shorter
notice period with respect to particular activities or
transactions.

(E) EXTENSION OF PERIOD.—In the case of any notice
to engage in, or to acquire or retain ownership or control
of shares of any company engaged in, any activity pursu-
ant to subsection (c¢)(8) or (a)(2) or in any complementary
activity under subsection (k)(1)(B) that has not been pre-
viously approved by regulation, the Board may extend the
notice period under this subsection for an additional 90
days. The Board may further extend the period with the
agreement of the bank holding company submitting the
notice pursuant to this subsection.

(2) GENERAL STANDARDS FOR REVIEW.—

(A) CRITERIA.—In connection with a notice under this
subsection, the Board shall consider whether performance
of the activity by a bank holding company or a subsidiary
of such company can reasonably be expected to produce
benefits to the public, such as greater convenience, in-
creased competition, or gains in efficiency, that outweigh
possible adverse effects, such as undue concentration of re-
sources, decreased or unfair competition, conflicts of inter-
ests, unsound banking practices, or risk to the stability of
the United States banking or financial system.

(B) GROUNDS FOR DISAPPROVAL.—The Board may deny
any proposed transaction or activity for which notice has
been submitted pursuant to this subsection if the bank
holding company submitting such notice neglects, fails, or
refuses to furnish the Board all the information required
by the Board.

(C) CONDITIONAL ACTION.—Nothing in this subsection
limits the authority of the Board to impose conditions in
connection with an action under this section.

(3) NO NOTICE REQUIRED FOR CERTAIN TRANSACTIONS.—No
notice under paragraph (1) of this subsection or under sub-
section (c)(8) or (a)(2)(B) is required for a proposal by a bank
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holding company to engage in any activity, other than any
complementary activity under subsection (k)(1)(B), or acquire
the shares or assets of any company, other than an insured de-
pository institution or a company engaged in any complemen-
tary activity under subsection (k)(1)(B), if the proposal quali-
fies under paragraph (4).

(4) CRITERIA FOR STATUTORY APPROVAL.—A proposal quali-
fies under this paragraph if all of the following criteria are
met:

(A) FINANCIAL CRITERIA.—Both before and imme-
diately after the proposed transaction—

(i) the acquiring bank holding company is well
capitalized;

(i1) the lead insured depository institution of such
holding company is well capitalized;

(ii1) well capitalized insured depository institu-
tions control at least 80 percent of the aggregate total
risk-weighted assets of insured depository institutions
controlled by such holding company; and

(iv) no insured depository institution controlled by
such holding company is undercapitalized.

(B) MANAGERIAL CRITERIA.—

(1) WELL MANAGED.—At the time of the trans-
action, the acquiring bank holding company, its lead
insured depository institution, and insured depository
institutions that control at least 90 percent of the ag-
gregate total risk-weighted assets of insured deposi-
tory institutions controlled by such holding company
are well managed.

(ii) LIMITATION ON POORLY MANAGED INSTITU-
TIONS.—Except as provided in paragraph (6), no in-
sured depository institution controlled by the acquir-
ing bank holding company has received 1 of the 2 low-
est composite ratings at the later of the institution’s
most recent examination or subsequent review.

(C) ACTIVITIES PERMISSIBLE.—Following consummation
of the proposal, the bank holding company engages directly
or through a subsidiary solely in—

(1) activities that are permissible under subsection
(c)(8), as determined by the Board by regulation or
order thereunder, subject to all of the restrictions,
terms, and conditions of such subsection and such reg-
ulation or order; and

(i1) such other activities as are otherwise permis-
sible under this section, subject to the restrictions,
terms and conditions, including any prior notice or ap-
proval requirements, provided in this section.

(D) SIZE OF ACQUISITION.—

(i) AsseT siZE.—The book value of the total assets
to be acquired does not exceed 10 percent of the con-
solidated total risk-weighted assets of the acquiring
bank holding company.

(i1) CONSIDERATION.—The gross consideration to
be paid for the securities or assets does not exceed 15
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percent of the consolidated Tier 1 capital of the acquir-

ing bank holding company.

(E) NOTICE NOT OTHERWISE WARRANTED.—For pro-
posals described in paragraph (5)(B), the Board has not,
before the conclusion of the period provided in paragraph
(5)(B), advised the bank holding company that a notice
under paragraph (1) is required.

(F) COMPLIANCE CRITERION.—During the 12-month pe-
riod ending on the date on which the bank holding com-
pany proposes to commence an activity or acquisition, no
administrative enforcement action has been commenced,
and no cease and desist order has been issued pursuant to
section 8 of the Federal Deposit Insurance Act, against the
bank holding company or any depository institution sub-
sidiary of the holding company, and no such enforcement
action, order, or other administrative enforcement pro-
ceeding is pending as of such date.

(5) NOTIFICATION.—

(A) COMMENCEMENT OF ACTIVITIES APPROVED BY
RULE.—A bank holding company that qualifies under para-
graph (4) and that proposes to engage de novo, directly or
through a subsidiary, in any activity that is permissible
under subsection (c)(8), as determined by the Board by reg-
ulation, may commence that activity without prior notice
to the Board and must provide written notification to the
Board not later than 10 business days after commencing
the activity.

(B) ACTIVITIES PERMITTED BY ORDER AND ACQUISI-
TIONS.—

(1) IN GENERAL.—At least 12 business days before
commencing any activity pursuant to paragraph (3)
(other than an activity described in subparagraph (A)
of this paragraph) or acquiring shares or assets of any
company pursuant to paragraph (3), the bank holding
company shall provide written notice of the proposal to
the Board, unless the Board determines that no notice
or a shorter notice period is appropriate.

(ii) DESCRIPTION OF ACTIVITIES AND TERMS.—A no-
tification under this subparagraph shall include a de-
scription of the proposed activities and the terms of
any proposed acquisition.

(6) RECENTLY ACQUIRED INSTITUTIONS.—Any insured de-
pository institution which has been acquired by a bank holding
company during the 12-month period preceding the date on
which the company proposes to commence an activity or acqui-
sition pursuant to paragraph (3) may be excluded for purposes
of paragraph (4)(B)(ii) if—

(A) the bank holding company has developed a plan
for the institution to restore the capital and management
of the institution which is acceptable to the appropriate
Federal banking agency; and

(B) all such insured depository institutions represent,
in the aggregate, less than 10 percent of the aggregate
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total risk-weighted assets of all insured depository institu-

tions controlled by the bank holding company.

(7) ADJUSTMENT OF PERCENTAGES.—The Board may, by
regulation, adjust the percentages and the manner in which
the percentages of insured depository institutions are cal-
culated under paragraph (4)(B)(i), (4)(D), or (6)(B) if the Board
determines that any such adjustment is consistent with safety
and soundness and the purposes of this Act.

(k) ENGAGING IN ACTIVITIES THAT ARE FINANCIAL IN Na-
TURE.—

(1) IN GENERAL.—Notwithstanding subsection (a), a finan-
cial holding company may engage in any activity, and may ac-
quire and retain the shares of any company engaged in any ac-
tivity, that the Board, in accordance with paragraph (2), deter-
mines (by regulation or order)—

(A) to be financial in nature or incidental to such fi-
nancial activity; or

(B) is complementary to a financial activity and does
not pose a substantial risk to the safety or soundness of
depository institutions or the financial system generally.

(2) COORDINATION BETWEEN THE BOARD AND THE SEC-
RETARY OF THE TREASURY.—

(A) PROPOSALS RAISED BEFORE THE BOARD.—

(i) CONSULTATION.—The Board shall notify the
Secretary of the Treasury of, and consult with the Sec-
retary of the Treasury concerning, any request, pro-
posal, or application under this subsection for a deter-
mination of whether an activity is financial in nature
or incidental to a financial activity.

(ii) TREASURY VIEW.—The Board shall not deter-
mine that any activity is financial in nature or inci-
dental to a financial activity under this subsection if
the Secretary of the Treasury notifies the Board in
writing, not later than 30 days after the date of re-
ceipt of the notice described in clause (i) (or such
longer period as the Board determines to be appro-
priate under the circumstances) that the Secretary of
the Treasury believes that the activity is not financial
in nature or incidental to a financial activity or is not
otherwise permissible under this section.

(B) PROPOSALS RAISED BY THE TREASURY.—

(i) TREASURY RECOMMENDATION.—The Secretary of
the Treasury may, at any time, recommend in writing
that the Board find an activity to be financial in na-
ture or incidental to a financial activity.

(ii) TIME PERIOD FOR BOARD ACTION.—Not later
than 30 days after the date of receipt of a written rec-
ommendation from the Secretary of the Treasury
under clause (i) (or such longer period as the Secretary
of the Treasury and the Board determine to be appro-
priate under the circumstances), the Board shall de-
termine whether to initiate a public rulemaking pro-
posing that the recommended activity be found to be
financial in nature or incidental to a financial activity
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under this subsection, and shall notify the Secretary of

the Treasury in writing of the determination of the

Board and, if the Board determines not to seek public

comment on the proposal, the reasons for that deter-

mination.

(3) FACTORS TO BE CONSIDERED.—In determining whether
an activity is financial in nature or incidental to a financial ac-
tivity, the Board shall take into account—

(A) the purposes of this Act and the Gramm-Leach-Bli-
ley Act;

(B) changes or reasonably expected changes in the
marketplace in which financial holding companies com-
pete;

(C) changes or reasonably expected changes in the
technology for delivering financial services; and

(D) whether such activity is necessary or appropriate
to allow a financial holding company and the affiliates of
a financial holding company to—

(i) compete effectively with any company seeking
to provide financial services in the United States;

(i) efficiently deliver information and services
that are financial in nature through the use of techno-
logical means, including any application necessary to
protect the security or efficacy of systems for the
transmission of data or financial transactions; and

(iii) offer customers any available or emerging
technological means for using financial services or for
the document imaging of data.

(4) ACTIVITIES THAT ARE FINANCIAL IN NATURE.—For pur-
poses of this subsection, the following activities shall be consid-
ered to be financial in nature:

(A) Lending, exchanging, transferring, investing for
others, or safeguarding money or securities.

(B) Insuring, guaranteeing, or indemnifying against
loss, harm, damage, illness, disability, or death, or pro-
viding and issuing annuities, and acting as principal,
ggent, or broker for purposes of the foregoing, in any

tate.

(C) Providing financial, investment, or economic advi-
sory services, including advising an investment company
(as defined in section 3 of the Investment Company Act of
1940).

(D) Issuing or selling instruments representing inter-
ests in pools of assets permissible for a bank to hold di-
rectly.

(E) Underwriting, dealing in, or making a market in
securities.

(F) Engaging in any activity that the Board has deter-
mined, by order or regulation that is in effect on the date
of the enactment of the Gramm-Leach-Bliley Act, to be so
closely related to banking or managing or controlling
banks as to be a proper incident thereto (subject to the
same terms and conditions contained in such order or reg-
ulation, unless modified by the Board).
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N (G) Engaging, in the United States, in any activity
that—

(i) a bank holding company may engage in outside
of the United States; and

(i1) the Board has determined, under regulations
prescribed or interpretations issued pursuant to sub-
section (c)(13) (as in effect on the day before the date
of the enactment of the Gramm-Leach-Bliley Act) to be
usual in connection with the transaction of banking or
other financial operations abroad.

(H) Directly or indirectly acquiring or controlling,
whether as principal, on behalf of 1 or more entities (in-
cluding entities, other than a depository institution or sub-
sidiary of a depository institution, that the bank holding
company controls), or otherwise, shares, assets, or owner-
ship interests (including debt or equity securities, partner-
ship interests, trust certificates, or other instruments rep-
resenting ownership) of a company or other entity, wheth-
er or not constituting control of such company or entity,
engaged in any activity not authorized pursuant to this
section if—

(i) the shares, assets, or ownership interests are
not acquired or held by a depository institution or sub-
sidiary of a depository institution;

(i1) such shares, assets, or ownership interests are
acquired and held by—

(I) a securities affiliate or an affiliate thereof;
or

(IT) an affiliate of an insurance company de-
scribed in subparagraph (I)(ii) that provides in-
vestment advice to an insurance company and is
registered pursuant to the Investment Advisers

Act of 1940, or an affiliate of such investment ad-

viser;

as part of a bona fide underwriting or merchant or in-

vestment banking activity, including investment ac-

tivities engaged in for the purpose of appreciation and
ultimate resale or disposition of the investment;

(iii) such shares, assets, or ownership interests are
held for a period of time to enable the sale or disposi-
tion thereof on a reasonable basis consistent with the
financial viability of the activities described in clause
(i1); and

(iv) during the period such shares, assets, or own-
ership interests are held, the bank holding company
does not routinely manage or operate such company or
entity except as may be necessary or required to ob-
tain a reasonable return on investment upon resale or
disposition.

(I) Directly or indirectly acquiring or controlling,
whether as principal, on behalf of 1 or more entities (in-
cluding entities, other than a depository institution or sub-
sidiary of a depository institution, that the bank holding
company controls) or otherwise, shares, assets, or owner-
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ship interests (including debt or equity securities, partner-
ship interests, trust certificates or other instruments rep-
resenting ownership) of a company or other entity, wheth-
er or not constituting control of such company or entity,
engaged in any activity not authorized pursuant to this
section if—

(i) the shares, assets, or ownership interests are
not acquired or held by a depository institution or a
subsidiary of a depository institution;

(i) such shares, assets, or ownership interests are
acquired and held by an insurance company that is
predominantly engaged in underwriting life, accident
and health, or property and casualty insurance (other
than credit-related insurance) or providing and issuing
annuities;

(iii) such shares, assets, or ownership interests
represent an investment made in the ordinary course
of business of such insurance company in accordance
Wii(;ih relevant State law governing such investments;
an

(iv) during the period such shares, assets, or own-
ership interests are held, the bank holding company
does not routinely manage or operate such company
except as may be necessary or required to obtain a
reasonable return on investment.

(5) ACTIONS REQUIRED.—

(A) IN GENERAL.—The Board shall, by regulation or
order, define, consistent with the purposes of this Act, the
activities described in subparagraph (B) as financial in na-
ture, and the extent to which such activities are financial
in nature or incidental to a financial activity.

(B) ActiviTiEs.—The activities described in this sub-
paragraph are as follows:

(i) Lending, exchanging, transferring, investing for
others, or safeguarding financial assets other than
money or securities.

(ii) Providing any device or other instrumentality
for transferring money or other financial assets.

(iii) Arranging, effecting, or facilitating financial
transactions for the account of third parties.

(6) REQUIRED NOTIFICATION.—

(A) IN GENERAL.—A financial holding company that ac-
quires any company or commences any activity pursuant
to this subsection shall provide written notice to the Board
describing the activity commenced or conducted by the
company acquired not later than 30 calendar days after
commencing the activity or consummating the acquisition,
as the case may be.

(B) APPROVAL NOT REQUIRED FOR CERTAIN FINANCIAL
ACTIVITIES.—

(1) IN GENERAL.—Except as provided in subsection
(j) with regard to the acquisition of a savings associa-
tion and clause (ii), a financial holding company may
commence any activity, or acquire any company, pur-
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suant to paragraph (4) or any regulation prescribed or

order issued under paragraph (5), without prior ap-

proval of the Board.

(i1) EXCEPTION.—A financial holding company may
not acquire a company, without the prior approval of
the Board, in a transaction in which the total consoli-
dated assets to be acquired by the financial holding
company exceed $10,000,000,000.

(iii) HART-SCOTT-RODINO FILING REQUIREMENT.—
Solely for purposes of section 7A(c)(8) of the Clayton
Act (15 U.S.C. 18a(c)(8)), the transactions subject to
the requirements of this paragraph shall be treated as
if the approval of the Board is not required.

(7) MERCHANT BANKING ACTIVITIES.—
(A) JOINT REGULATIONS.—The Board and the Secretary
of the Treasury may issue such regulations implementing
paragraph (4)(H), including limitations on transactions be-
tween depository institutions and companies
controlled pursuant to such paragraph, as the Board and
the Secretary jointly deem appropriate to assure compli-
ance with the purposes and prevent evasions of this Act
and the Gramm-Leach-Bliley Act and to protect depository
institutions.
(B) SUNSET OF RESTRICTIONS ON MERCHANT BANKING
ACTIVITIES OF FINANCIAL SUBSIDIARIES.—The restrictions
contained in paragraph (4)(H) on the ownership and con-
trol of shares, assets, or ownership interests by or on be-
half of a subsidiary of a depository institution shall not
apply to a financial subsidiary (as defined in section 5136A
of the Revised Statutes of the United States) of a bank, if
the Board and the Secretary of the Treasury jointly au-
thorize financial subsidiaries of banks to engage in mer-
chant banking activities pursuant to section 122 of the
Gramm-Leach-Bliley Act.
(1) CONDITIONS FOR ENGAGING IN EXPANDED FINANCIAL ACTIVI-
TIES.—

(1) IN GENERAL.—Notwithstanding subsection (k), (n), or
(0), a bank holding company may not engage in any activity,
or directly or indirectly acquire or retain shares of any com-
pany engaged in any activity, under subsection (k), (n), or (o),
other than activities permissible for any bank holding company
under subsection (c)(8), unless—

(A) all of the depository institution subsidiaries of the
bank holding company are well capitalized;

(B) all of the depository institution subsidiaries of the
bank holding company are well managed;

(C) the bank holding company is well capitalized and
well managed; and

(D) the bank holding company has filed with the
Board—

(1) a declaration that the company elects to be a
financial holding company to engage in activities or
acquire and retain shares of a company that were not
permissible for a bank holding company to engage in
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or acquire before the enactment of the Gramm-Leach-
Bliley Act; and
(ii) a certification that the company meets the re-

quirements of subparagraphs (A), (B), and (C).

(2) CRA REQUIREMENT.—Notwithstanding subsection (k) or
(n) of this section, section 5136A(a) of the Revised Statutes of
the United States, or section 46(a) of the Federal Deposit In-
surance Act, the appropriate Federal banking agency shall pro-
hibit a financial holding company or any insured depository in-
stitution from—

(A) commencing any new activity under subsection (k)
or (n) of this section, section 5136A(a) of the Revised Stat-
utes of the United States, or section 46(a) of the Federal
Deposit Insurance Act; or

(B) directly or indirectly acquiring control of a com-
pany engaged in any activity under subsection (k) or (n) of
this section, section 5136A(a) of the Revised Statutes of
the United States, or section 46(a) of the Federal Deposit
Insurance Act (other than an investment made pursuant
to subparagraph (H) or (I) of subsection (k)(4), or section
122 of the Gramm-Leach-Bliley Act, or under section 46(a)
of the Federal Deposit Insurance Act by reason of such sec-
tion 122, by an affiliate already engaged in activities under
any such provision);

if any insured depository institution subsidiary of such finan-
cial holding company, or the insured depository institution or
any of its insured depository institution affiliates, has received
in its most recent examination under the Community Reinvest-
ment Act of 1977, a rating of less than “satisfactory record of
meeting community credit needs”.

(3) FOREIGN BANKS.—For purposes of paragraph (1), the
Board shall apply comparable capital and management stand-
ards to a foreign bank that operates a branch or agency or
owns or controls a commercial lending company in the United
States, giving due regard to the principle of national treatment
and equality of competitive opportunity.

(m) PROVISIONS APPLICABLE TO FINANCIAL HOLDING COMPA-
NIES THAT FAIL To MEET CERTAIN REQUIREMENTS.—

(1) IN GENERAL.—If the Board finds that—

(A) a financial holding company is engaged, directly or
indirectly, in any activity under subsection (k), (n), or (o),
other than activities that are permissible for a bank hold-
ing company under subsection (c)(8); and

(B) such financial holding company is not in compli-
ance with the requirements of subsection (1)(1);

the Board shall give notice to the financial holding company to
that effect, describing the conditions giving rise to the notice.

(2) AGREEMENT TO CORRECT CONDITIONS REQUIRED.—Not
later than 45 days after the date of receipt by a financial hold-
ing company of a notice given under paragraph (1) (or such ad-
ditional period as the Board may permit), the financial holding
company shall execute an agreement with the Board to comply
with the requirements applicable to a financial holding com-
pany under subsection (1)(1).
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(3) BOARD MAY IMPOSE LIMITATIONS.—Until the conditions
described in a notice to a financial holding company under
paragraph (1) are corrected, the Board may impose such limi-
tations on the conduct or activities of that financial holding
company or any affiliate of that company as the Board deter-
mines to be appropriate under the circumstances and con-
sistent with the purposes of this Act.

(4) FAILURE TO CORRECT.—If the conditions described in a
notice to a financial holding company under paragraph (1) are
not corrected within 180 days after the date of receipt by the
financial holding company of a notice under paragraph (1), the
Board may require such financial holding company, under such
terms and conditions as may be imposed by the Board and sub-
ject to such extension of time as may be granted in the discre-
tion of the Board, either—

(A) to divest control of any subsidiary depository insti-
tution; or

(B) at the election of the financial holding company in-
stead to cease to engage in any activity conducted by such

financial holding company or its subsidiaries (other than a

depository institution or a subsidiary of a depository insti-

tution) that is not an activity that is permissible for a

bank holding company under subsection (c)(8).

(5) CONSULTATION.—In taking any action under this sub-
section, the Board shall consult with all relevant Federal and
State regulatory agencies and authorities.

(n) AUTHORITY TO RETAIN LIMITED NONFINANCIAL ACTIVITIES
AND AFFILIATIONS.—

(1) IN GENERAL.—Notwithstanding subsection (a), a com-
pany that is not a bank holding company or a foreign bank (as
defined in section 1(b)(7) of the International Banking Act of
1978) and becomes a financial holding company after the date
of the enactment of the Gramm-Leach-Bliley Act may continue
to engage in any activity and retain direct or indirect owner-
ship or control of shares of a company engaged in any activity
if—

(A) the holding company lawfully was engaged in the
activity or held the shares of such company on September

30, 1999;

(B) the holding company is predominantly engaged in
financial activities as defined in paragraph (2); and

(C) the company engaged in such activity continues to
engage only in the same activities that such company con-
ducted on September 30, 1999, and other activities permis-
sible under this Act.

(2) PREDOMINANTLY FINANCIAL.—For purposes of this sub-
section, a company is predominantly engaged in financial ac-
tivities if the annual gross revenues derived by the holding
company and all subsidiaries of the holding company (exclud-
ing revenues derived from subsidiary depository institutions),
on a consolidated basis, from engaging in activities that are fi-
nancial in nature or are incidental to a financial activity under
subsection (k) represent at least 85 percent of the consolidated
annual gross revenues of the company.
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(3) NO EXPANSION OF GRANDFATHERED COMMERCIAL ACTIVI-
TIES THROUGH MERGER OR CONSOLIDATION.—A financial hold-
ing company that engages in activities or holds shares pursu-
ant to this subsection, or a subsidiary of such financial holding
company, may not acquire, in any merger, consolidation, or
other type of business combination, assets of any other com-
pany that is engaged in any activity that the Board has not de-
termined to be financial in nature or incidental to a financial
activity under subsection (k), except this paragraph shall not
apply with respect to a company that owns a broadcasting sta-
tion licensed under title III of the Communications Act of 1934
and the shares of which are under common control with an in-
surance company since January 1, 1998, unless such company
is acquired by, or otherwise becomes an affiliate of, a bank
holding company that, at the time such acquisition or affili-
ation is consummated, is 1 of the 5 largest domestic bank hold-
ing companies (as determined on the basis of the consolidated
total assets of such companies).

(4) CONTINUING REVENUE LIMITATION ON GRANDFATHERED
COMMERCIAL ACTIVITIES.—Notwithstanding any other provision
of this subsection, a financial holding company may continue
to engage in activities or hold shares in companies pursuant to
this subsection only to the extent that the aggregate annual
gross revenues derived from all such activities and all such
companies does not exceed 15 percent of the consolidated an-
nual gross revenues of the financial holding company (exclud-
ing revenues derived from subsidiary depository institutions).

(5) CROSS MARKETING RESTRICTIONS APPLICABLE TO COM-
MERCIAL ACTIVITIES.—

(A) IN GENERAL.—A depository institution controlled
by a financial holding company shall not—

(i) offer or market, directly or through any ar-
rangement, any product or service of a company whose
activities are conducted or whose shares are owned or
controlled by the financial holding company pursuant
to this subsection or subparagraph (H) or (I) of sub-
section (k)(4); or

(i1) permit any of its products or services to be of-
fered or marketed, directly or through any arrange-
zn)ent, by or through any company described in clause
i).

(B) RULE OF CONSTRUCTION.—Subparagraph (A) shall

not be construed as prohibiting an arrangement between a

depository institution and a company owned or controlled

pursuant to subparagraph (H) or (I) of subsection (k)(4) for
the marketing of products or services through statement
inserts or Internet websites if—

(i) such arrangement does not violate section 106
of the Bank Holding Company Act Amendments of
1970; and

(i1) the Board determines that the arrangement is
in the public interest, does not undermine the separa-
tion of banking and commerce, and is consistent with
the safety and soundness of depository institutions.
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(6) TRANSACTIONS WITH NONFINANCIAL AFFILIATES.—A de-
pository institution controlled by a financial holding company
may not engage in a covered transaction (as defined in section
23A(b)(7) of the Federal Reserve Act) with any affiliate con-
trolled by the company pursuant to this subsection.

(7) SUNSET OF GRANDFATHER.—A financial holding com-
pany engaged in any activity, or retaining direct or indirect
ownership or control of shares of a company, pursuant to this
subsection, shall terminate such activity and divest ownership
or control of the shares of such company before the end of the
10-year period beginning on the date of the enactment of the
Gramm-Leach-Bliley Act. The Board may, upon application by
a financial holding company, extend such 10-year period by a
period not to exceed an additional 5 years if such extension
would not be detrimental to the public interest.

(0) REGULATION OF CERTAIN FINANCIAL HOLDING COMPANIES.—
Notwithstanding subsection (a), a company that is not a bank hold-
ing company or a foreign bank (as defined in section 1(b)(7) of the
International Banking Act of 1978) and becomes a financial holding
company after the date of enactment of the Gramm-Leach-Bliley
Act, may continue to engage in, or directly or indirectly own or con-
trol shares of a company engaged in, activities related to the trad-
ing, sale, or investment in commodities and underlying physical
properties that were not permissible for bank holding companies to
conduct in the United States as of September 30, 1997, if—

(1) the holding company, or any subsidiary of the holding
company, lawfully was engaged, directly or indirectly, in any
of such activities as of September 30, 1997, in the United
States;

(2) the attributed aggregate consolidated assets of the com-
pany held by the holding company pursuant to this subsection,
and not otherwise permitted to be held by a financial holding
company, are equal to not more than 5 percent of the total con-
solidated assets of the bank holding company, except that the
Board may increase that percentage by such amounts and
under such circumstances as the Board considers appropriate,
consistent with the purposes of this Act; and

(3) the holding company does not permit—

(A) any company, the shares of which it owns or con-
trols pursuant to this subsection, to offer or market any
product or service of an affiliated depository institution; or

(B) any affiliated depository institution to offer or mar-
ket any product or service of any company, the shares of
which are owned or controlled by such holding company
pursuant to this subsection.

ADMINISTRATION

SEc. 5. [12 U.S.C. 1844] (a) Within one hundred and eighty
days after the date of enactment of this Act, or within one hundred
and eighty days after becoming a bank holding company, whichever
is later, each bank holding company shall register with the Board
on forms prescribed by the Board, which shall include such infor-
mation with respect to the financial condition and operations, man-
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agement, and intercompany relationships of the bank holding com-
pany and its subsidiaries, and related matters, as the Board may
deem necessary or appropriate to carry about the purposes of this
Act. The Board may, in its discretion, extend the time within which
a bank holding company shall register and file the requisite infor-
mation. A declaration filed in accordance with section 4(1)(1)(C)
shall satisfy the requirements of this subsection with regard to the
registration of a bank holding company but not any requirement to
file an application to acquire a bank pursuant to section 3.

(b) The Board is authorized to issue such regulations and or-
ders, including regulations and orders relating to the capital re-
quirements for bank holding companies, as may be necessary to en-
able it to administer and carry out the purposes of this Act and
prevent evasions thereof. In establishing capital regulations pursu-
ant to this subsection, the Board shall seek to make such require-
ments countercyclical, so that the amount of capital required to be
maintained by a company increases in times of economic expansion
and decreases in times of economic contraction, consistent with the
safety and soundness of the company.

(c) REPORTS AND EXAMINATIONS.—

(1) REPORTS.—

(A) IN GENERAL.—The Board, from time to time, may
require a bank holding company and any subsidiary of
such company to submit reports under oath to keep the
Board informed as to—

(1) its financial condition, systems for monitoring
and controlling financial and operating risks, and
transactions with depository institution subsidiaries of
the bank holding company; and

(i1) compliance by the bank holding company or
subsidiary with—

(I) this Act;

(IT) Federal laws that the Board has specific
jurisdiction to enforce against the company or sub-
sidiary; and

(ITT) other than in the case of an insured de-
pository institution or functionally regulated sub-
sidiary, any other applicable provision of Federal
law.

(B) USE OF EXISTING REPORTS AND OTHER SUPERVISORY
INFORMATION.—The Board shall, to the fullest extent pos-
sible, use—

(i) reports and other supervisory information that
the bank holding company or any subsidiary thereof
has been required to provide to other Federal or State
regulatory agencies;

(i) externally audited financial statements of the
bank holding company or subsidiary;

(1i1) information otherwise available from Federal
or State regulatory agencies; and

(iv) information that is otherwise required to be
reported publicly.

(C) AvArLABILITY.—Upon the request of the Board, the
bank holding company or a subsidiary of the bank holding
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company shall promptly provide to the Board any informa-
tion described in clauses (i) through (iii) of subparagraph

(2) EXAMINATIONS.—

(A) IN GENERAL.—Subject to subtitle B of the Con-

sumer Financial Protection Act of 2010, the Board may
make examinations of a bank holding company and each
subsidiary of a bank holding company in order to—

(1) inform the Board of—

(I) the nature of the operations and financial
condition of the bank holding company and the
subsidiary;

(IT) the financial, operational, and other risks
within the bank holding company system that
may pose a threat to—

(aa) the safety and soundness of the bank
holding company or of any depository institu-
tion subsidiary of the bank holding company;
or

(bb) the stability of the financial system
of the United States; and
(IIT) the systems of the bank holding company

for monitoring and controlling the risks described

in subclause (II); and

(i1) monitor the compliance of the bank holding
company and the subsidiary with—

(I) this Act;

(IT) Federal laws that the Board has specific
jurisdiction to enforce against the company or sub-
sidiary; and

(IIT) other than in the case of an insured de-
pository institution or functionally regulated sub-
sidiary, any other applicable provisions of Federal
law.

(B) USE OF REPORTS TO REDUCE EXAMINATIONS.—For

purposes of this paragraph, the Board shall, to the fullest
extent possible, rely on—

(i) examination reports made by other Federal or
State regulatory agencies relating to a bank holding
company and any subsidiary of a bank holding com-
pany; and

(i1) the reports and other information required
under paragraph (1).

(C) COORDINATION WITH OTHER REGULATORS.—The

Board shall—

(i) provide reasonable notice to, and consult with,
the appropriate Federal banking agency, the Securi-
ties and Exchange Commission, the Commodity Fu-
tures Trading Commission, or State regulatory agency,
as appropriate, for a subsidiary that is a depository in-
stitution or a functionally regulated subsidiary of a
bank holding company before commencing an exam-
ination of the subsidiary under this section; and
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(i1) to the fullest extent possible, avoid duplication
of examination activities, reporting requirements, and
requests for information.

(3) CAPITAL.—

(A) IN GENERAL.—The Board may not, by regulation,
guideline, order, or otherwise, prescribe or impose any cap-
ital or capital adequacy rules, guidelines, standards, or re-
quirements on any functionally regulated subsidiary of a
bank holding company that—

(1) is not a depository institution; and

(ii) is—

(I) in compliance with the applicable capital
requirements of its Federal regulatory authority
(including the Securities and Exchange Commis-
sion) or State insurance authority;

(II) properly registered as an investment ad-
viser under the Investment Advisers Act of 1940,
or with any State; or

(ITT) is licensed as an insurance agent with
the appropriate State insurance authority.

(B) RULE OF CONSTRUCTION.—Subparagraph (A) shall
not be construed as preventing the Board from imposing
capital or capital adequacy rules, guidelines, standards, or
requirements with respect to—

(i) activities of a registered investment adviser
other than with respect to investment advisory activi-
ties or activities incidental to investment advisory ac-
tivities; or

(i) activities of a licensed insurance agent other
than insurance agency activities or activities inci-
dental to insurance agency activities.

(C) LIMITATIONS ON INDIRECT ACTION.—In developing,
establishing, or assessing bank holding company capital or
capital adequacy rules, guidelines, standards, or require-
ments for purposes of this paragraph, the Board may not
take into account the activities, operations, or investments
of an affiliated investment company registered under the
Investment Company Act of 1940, unless the investment
company is—

(i) a bank holding company; or

(i) controlled by a bank holding company by rea-
son of ownership by the bank holding company (in-
cluding through all of its affiliates) of 25 percent or
more of the shares of the investment company, and
the shares owned by the bank holding company have
a market value equal to more than $1,000,000.

(4) FUNCTIONAL REGULATION OF SECURITIES AND INSUR-

ANCE ACTIVITIES.—

(A) SECURITIES ACTIVITIES.—Securities activities con-
ducted in a functionally regulated subsidiary of a deposi-
tory institution shall be subject to regulation by the Secu-
rities and Exchange Commission, and by relevant State se-
curities authorities, as appropriate, subject to section 104
of the Gramm-Leach-Bliley Act, to the same extent as if
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they were conducted in a nondepository institution sub-
sidiary of a bank holding company.

(B) INSURANCE ACTIVITIES.—Subject to section 104 of
the Gramm-Leach-Bliley Act, insurance agency and bro-
kerage activities and activities as principal conducted in a
functionally regulated subsidiary of a depository institu-
tion shall be subject to regulation by a State insurance au-
thority to the same extent as if they were conducted in a
nondepository institution subsidiary of a bank holding
company.

(5) DEFINITION.—For purposes of this subsection, the term

“functionally regulated subsidiary” means any company—

(A) that is not a bank holding company or a depository
institution; and

(B) that is—

(i) a broker or dealer that is registered under the
Securities Exchange Act of 1934,

(i) a registered investment adviser, properly reg-
istered by or on behalf of either the Securities and Ex-
change Commission or any State, with respect to the
investment advisory activities of such investment ad-
viser and activities incidental to such investment advi-
sory activities;

(iii) an investment company that is registered
under the Investment Company Act of 1940;

(iv) an insurance company, with respect to insur-
ance activities of the insurance company and activities
incidental to such insurance activities, that is subject
to supervision by a State insurance regulator; or

(v) an entity that is subject to regulation by, or
registration with, the Commodity Futures Trading
Commission, with respect to activities conducted as a
futures commission merchant, commodity trading ad-
viser, commodity pool, commodity pool operator, swap
execution facility, swap data repository, swap dealer,
major swap participant, and activities that are inci-
dental to such commodities and swaps activities.

(d) Before the expiration of two years following the date of en-
actment of this Act, and each year thereafter in the Board’s annual
report to the Congress, the Board shall report to the Congress the
results of the administration of this Act, stating what, if any, sub-
stantial difficulties have been encountered in carrying out the pur-
poses of this Act, and any recommendations as to changes in the
law which in the opinion of the Board would be desirable.

(e)(1) Notwithstanding any other provision of this Act, the
Board may, whenever it has reasonable cause to believe that the
continuation by a bank holding company of any activity or of own-
ership or control of any of its nonbank subsidiaries, other than a
nonbank subsidiary of a bank, constitutes a serious risk to the fi-
nancial safety, soundness, or stability of a bank holding company
subsidiary bank and is inconsistent with sound banking principles
or with the purposes of this Act or with the Financial Institutions
Supervisory Act of 1966, at the election of the bank holding com-
pany—
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(A) order the bank holding company or any such nonbank
subsidiaries, after due notice and opportunity for hearing, and
after considering the views of the bank’s primary supervisor,
which shall be the Comptroller of the Currency in the case of
a national bank or the Federal Deposit Insurance Corporation
and the appropriate State supervisory authority in the case of
an insured nonmember bank, to terminate such activities or to
terminate (within one hundred and twenty days or such longer
period as the Board may direct in unusual circumstances) its
ownership or control of any such subsidiary either by sale or
by distribution of the shares of the subsidiary to the share-
holders of the bank holding company; or

(B) order the bank holding company, after due notice and
opportunity for hearing, and after consultation with the pri-
mary supervisor for the bank, which shall be the Comptroller
of the Currency in the case of a national bank, and the Federal
Deposit Insurance Corporation and the appropriate State su-
pervisor in the case of an insured nonmember bank, to termi-
nate (within 120 days or such longer period as the Board may
direct) the ownership or control of any such bank by such com-
pany.

The distribution referred to in subparagraph (A) shall be pro rata
with respect to all of the shareholders of the distributing bank
holding company, and the holding company shall not make any
charge to its shareholders arising out of such a distribution.

(2) The Board may in its discretion apply to the United States
district court within the jurisdiction of which the principal office of
the holding company is located, for the enforcement of any effective
and outstanding order issued under this section, and such court
shall have jurisdiction and power to order and require compliance
therewith, but except as provided in section 9 of this Act, no court
shall have jurisdiction to affect by injunction or otherwise the
issuance or enforcement of any notice or order under this section,
or to review, modify, suspend, terminate, or set aside any such no-
tice or order.

(f) In the course of or in connection with an application, exam-
ination, investigation or other proceeding under this Act, the
Board, or any member or designated representative thereof, includ-
ing any person designated to conduct any hearing under this Act,
shall have the power to administer oaths and affirmations, to take
or cause to be taken depositions, and to issue, revoke, quash, or
modify subpoenas and subpoenas duces tecum; and the Board is
empowered to make rules and regulations to effectuate the pur-
poses of this subsection. The attendance of witnesses and the pro-
duction of documents provided for in this subsection may be re-
quired from any place in any State or in any territory or other
place subject to the jurisdiction of the United States at any des-
ignated place where such proceeding is being conducted. Any party
to proceedings under this Act may apply to the United States Dis-
trict Court for the District of Columbia, or the United States dis-
trict court for the judicial district or the United States court in any
territory in which such proceeding is being conducted or where the
witness resides or carries on business, for the enforcement of any
subpoena or subpoena duces tecum issued pursuant to this sub-
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section, and such courts shall have jurisdiction and power to order
and require compliance therewith. Witnesses subpoenaed under
this subsection shall be paid the same fees and mileage that are
paid witnesses in the district courts of the United States. Any serv-
ice required under this subsection may be made by registered mail,
or in such other manner reasonably calculated to give actual notice
as the Board may by regulation or otherwise provide. Any court
having jurisdiction of any proceeding instituted under this sub-
section may allow to any such party such reasonable expenses and
attorneys’ fees as it deems just and proper. Any person who will-
fully shall fail or refuse to attend and testify or to answer any law-
ful inquiry or to produce books, papers, correspondence, memo-
randa, contracts, agreements, or other records, if in such person’s
power so to do, in obedience to the subpoena of the Board, shall be
guilty of a misdemeanor and, upon conviction, shall be subject to
a fine of not more than $1,000 or to imprisonment for a term of
not more than one year or both.

(g) AUTHORITY OF STATE INSURANCE REGULATOR AND THE SE-
CURITIES AND EXCHANGE COMMISSION.—

(1) IN GENERAL.—Notwithstanding any other provision of
law, any regulation, order, or other action of the Board that re-
quires a bank holding company to provide funds or other assets
to a subsidiary depository institution shall not be effective nor
enforceable with respect to an entity described in subpara-
graph (A) if—

(A) such funds or assets are to be provided by—

(i) a bank holding company that is an insurance
company, a broker or dealer registered under the Se-
curities Exchange Act of 1934, an investment company
registered under the Investment Company Act of 1940,
or an investment adviser registered by or on behalf of
either the Securities and Exchange Commission or any
State; or

(i1) an affiliate of the depository institution that is
an insurance company or a broker or dealer registered
under the Securities Exchange Act of 1934, an invest-
ment company registered under the Investment Com-
pany Act of 1940, or an investment adviser registered
by or on behalf of either the Securities and Exchange
Commission or any State; and
(B) the State insurance authority for the insurance

company or the Securities and Exchange Commission for
the registered broker, dealer, investment adviser (solely
with respect to investment advisory activities or activities
incidental thereto), or investment company, as the case
may be, determines in writing sent to the holding company
and the Board that the holding company shall not provide
such funds or assets because such action would have a ma-
terial adverse effect on the financial condition of the insur-
ance company or the broker, dealer, investment company,
or investment adviser, as the case may be.

(2) NOTICE TO STATE INSURANCE AUTHORITY OR SEC RE-
QUIRED.—If the Board requires a bank holding company, or an
affiliate of a bank holding company, that is an insurance com-
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pany or a broker, dealer, investment company, or investment
adviser described in paragraph (1)(A) to provide funds or as-
sets to a depository institution subsidiary of the holding com-
pany pursuant to any regulation, order, or other action of the
Board referred to in paragraph (1), the Board shall promptly
notify the State insurance authority for the insurance com-
pany, the Securities and Exchange Commission, or State secu-
rities regulator, as the case may be, of such requirement.

(3) DIVESTITURE IN LIEU OF OTHER ACTION.—If the Board
receives a notice described in paragraph (1)(B) from a State in-
surance authority or the Securities and Exchange Commission
with regard to a bank holding company or affiliate referred to
in that paragraph, the Board may order the bank holding com-
pany to divest the depository institution not later than 180
days after receiving the notice, or such longer period as the
Board determines consistent with the safe and sound operation
of the depository institution.

(4) CONDITIONS BEFORE DIVESTITURE.—During the period
beginning on the date an order to divest is issued by the Board
under paragraph (3) to a bank holding company and ending on
the date the divestiture is completed, the Board may impose
any conditions or restrictions on the holding company’s owner-
ship or operation of the depository institution, including re-
stricting or prohibiting transactions between the depository in-
stitution and any affiliate of the institution, as are appropriate
under the circumstances.

(5) RULE OF CONSTRUCTION.—No provision of this sub-
section may be construed as limiting or otherwise affecting, ex-
cept to the extent specifically provided in this subsection, the
regulatory authority, including the scope of the authority, of
any Federal agency or department with regard to any entity
that is within the jurisdiction of such agency or department.
(h) DATA STANDARDS.—

(1) REQUIREMENT.—The Board shall adopt data standards
for all information that, through a collection of information, is
regularly filed with or submitted to the Board by any bank
holding company in a report under subsection (c).

(2) CONsSISTENCY.—The data standards required under
paragraph (1) shall incorporate, and ensure compatibility with
(to the extent feasible), all applicable data standards estab-
lished in the rules promulgated under section 124 of the Finan-
cial Stability Act of 2010, including, to the extent practicable,
by having the characteristics described in clauses (i) through
(vi) of subsection (¢)(1)(B) of such section 124.

BORROWING BY BANK HOLDING COMPANY OR ITS SUBSIDIARIES
SEC. 6. [Repealed by Public Law 89—485; 80 Stat. 240.]

RESERVATION OF RIGHTS TO STATES

SEcC. 7. [12 U.S.C. 1846] (a) IN GENERAL.—No provision of this
Act shall be construed as preventing any State from exercising
such powers and jurisdiction which it now has or may hereafter
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have with respect to companies, banks, bank holding companies,
and subsidiaries thereof.

(b) STATE TAXATION AUTHORITY NOT AFFECTED.—No provision
of this Act shall be construed as affecting the authority of any
State or political subdivision of any State to adopt, apply, or ad-
minister any tax or method of taxation to any bank, bank holding
company, or foreign bank, or any affiliate of any bank, bank hold-
ing company, or foreign bank, to the extent that such tax or tax
method is otherwise permissible by or under the Constitution of the
United States or other Federal law.

PENALTIES

SEC. 8. [12 U.S.C. 1847] (a) CRIMINAL PENALTY.—

(1) Whoever knowingly violates any provision of this Act
or, being a company, violates any regulation or order issued by
the Board under this Act, shall be imprisoned not more than
1 year, fined not more than $100,000 per day for each day dur-
ing which the violation continues, or both.

(2) Whoever, with the intent to deceive, defraud, or profit
significantly, knowingly violates any provision of this Act shall
be imprisoned not more than 5 years, fined not more than
$1,000,000 per day for each day during which the violation
continues, or both. Every officer, director, agent, and employee
of a bank holding company shall be subject to the same pen-
alties for false entries in any book, report, or statement of such
bank holding company as are applicable to officers, directors,
agents, and employees of member banks for false entries in
any books, reports, or statements of member banks under sec-
tion 1005 of title 18, United States Code.

(b) CiviL. MONEY PENALTY.—

(1) PENALTY.—Any company which violates, and any indi-
vidual who participates in a violation of, any provision of this
Act, or any regulation or order issued pursuant thereto, shall
forfeit and pay a civil penalty of not more than $25,000 for
each day during which such violation continues.

(2) ASSESSMENT; ETC.—Any penalty imposed under para-
graph (1) may be assessed and collected by the Board in the
manner provided in subparagraphs (E), (F), (G), and (I) of sec-
tion 831)(2) of the Federal Deposit Insurance Act for penalties
imposed (under such section) and any such assessment shall be
subject to the provisions of such section.

(3) HEARING.—The company or other person against whom
any penalty is assessed under this subsection shall be afforded
an agency hearing if such association or person submits a re-
quest for such hearing within 20 days after the issuance of the
notice of assessment. Section 8(h) of the Federal Deposit Insur-
ance Act shall apply to any proceeding under this subsection.

(4) DISBURSEMENT.—AIl penalties collected under author-
ity of this subsection shall be deposited into the Treasury.

(5) VIOLATE DEFINED.—For purposes of this section, the
term “violate” includes any action (alone or with another or
others) for or toward causing, bringing about, participating in,
counseling, or aiding or abetting a violation.
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(6) REGULATIONS.—The Board shall prescribe regulations
establishing such procedures as may be necessary to carry out
this subsection.

(¢) Norice UNDER THIS SECTION AFTER SEPARATION FROM
SERVICE.—The resignation, termination of employment or partici-
pation, or separation of an institution-affiliated party (within the
meaning of section 3(u) of the Federal Deposit Insurance Act) with
respect to a bank holding company (including a separation caused
by the deregistration of such a company) shall not affect the juris-
diction and authority of the Board to issue any notice and proceed
under this section against any such party, if such notice is served
before the end of the 6-year period beginning on the date such
party ceased to be such a party with respect to such holding com-
pany (whether such date occurs before, on, or after the date of the
enactment of this subsection).

(d) PENALTY FOR FAILURE TO MAKE REPORTS.—

(1) FIRST TIER.—Any company which—

(A) maintains procedures reasonably adapted to avoid
any inadvertent error and, unintentionally and as a result
of such an error—

(1) fails to make, submit, or publish such reports
or information as may be required under this Act or
under regulations prescribed by the Board pursuant to
this Act, within the period of time specified by the
Board; or

(ii) submits or publishes any false or misleading
report or information; or
(B) inadvertently transmits or publishes any report

which is minimally late,

shall be subject to a penalty of not more than $2,000 for each

day during which such failure continues or such false or mis-

leading information is not corrected. The company shall have
the burden of proving that an error was inadvertent and that

a report was inadvertently transmitted or published late.

(2) SECOND TIER.—Any company which—

(A) fails to make, submit, or publish such reports or
information as may be required under this Act or under
regulations prescribed by the Board pursuant to this Act,
within the period of time specified by the Board; or

(B) submits or publishes any false or misleading re-
port or information,

in a manner not described in paragraph (1) shall be subject to

a penalty of not more than $20,000 for each day during which

such failure continues or such false or misleading information

is not corrected.

(3) THIRD TIER.—Notwithstanding paragraph (2), if any
company knowingly or with reckless disregard for the accuracy
of any information or report described in paragraph (2) sub-
mits or publishes any false or misleading report or information,
the Board may, in its discretion, assess a penalty of not more
than $1,000,000 or 1 percent of total assets of such company,
whichever is less, per day for each day during which such fail-
ure continues or such false or misleading information is not
corrected.
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(4) ASSESSMENT,; ETC.—Any penalty imposed under para-
graph (1), (2), or (3) shall be assessed and collected by the
Board in the manner provided in subsection (b) (for penalties
imposed under such subsection) and any such assessment (in-
cluding the determination of the amount of the penalty) shall
be subject to the provisions of such subsection.

(5) HEARING.—Any company against which any penalty is
assessed under this subsection shall be afforded an agency
hearing if such company submits a request for such hearing
within 20 days after the issuance of the notice of assessment.
Section 8(h) of the Federal Deposit Insurance Act shall apply
to any proceeding under this subsection.

JUDICIAL REVIEW

SeEc. 9. [12 U.S.C. 1848] Any party aggrieved by an order of
the Board under this Act may obtain a review of such order in the
United States Court of Appeals within any circuit wherein such
party has its principal place of business, or in the Court of Appeals
in the District of Columbia, by filing in the court, within thirty
days after the entry of the Board’s order, a petition praying that
the order of the Board be set aside. A copy of such petition shall
be forthwith transmitted to the Board by the clerk of the court, and
thereupon the Board shall file in the court the record made before
the Board, as provided in section 2112 of title 28, United States
Code. Upon the filing of such petition the court shall have jurisdic-
tion to affirm, set aside, or modify the order of the Board and to
require the Board to take such action with regard to the matter
under review as the court deems proper. The findings of the Board
als to the facts, if supported by substantial evidence, shall be con-
clusive.

AMENDMENTS TO INTERNAL REVENUE CODE OF 1954

SEC. 10. [Section 10 contains an amendment to the Internal
Revenue Code of 1954 regarding distributions pursuant to the
Bank Holding Company Act of 1956. Refer to subchapter O of chap-
ter 1 of such Code for such amendment.]

SAVING PROVISION

Sec. 11. [12 U.S.C. 1849] (a) Nothing herein contained shall
be interpreted or construed as approving any act, action, or conduct
which is or has been or may be in violation of existing law, nor
shall anything herein contained constitute a defense to any action,
suit, or proceeding pending or hereafter instituted on account of
any prohibited antitrust or monopolistic act, action, or conduct, ex-
cept as specifically provided in this section.

(b) ANTITRUST REVIEW.—

(1) IN GENERAL.—The Board shall immediately notify the
Attorney General of any approval by it pursuant to section 3
of a proposed acquisition, merger, or consolidation transaction
and, if the transaction also involves an acquisition under sec-
tion 4, the Board shall also notify the Federal Trade Commis-
sion of such approval. If the Board has found that it must act
immediately in order to prevent the probable failure of a bank
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or bank holding company involved in any such transaction, the
transaction may be consummated immediately upon approval
by the Board. If the Board has advised the Comptroller of the
Currency or the State supervisory authority, as the case may
be, of the existence of an emergency requiring expeditious ac-
tion and has required the submission of views and rec-
ommendations within ten days, the transaction may not be
consummated before the fifth calendar day after the date of ap-
proval by the Board. In all other cases, the transaction may
not be consummated before the thirtieth calendar day after the
date of approval by the Board or, if the Board has not received
any adverse comment from the Attorney General of the United
States relating to competitive factors, such shorter period of
time as may be prescribed by the Board with the concurrence
of the Attorney General, but in no event less than 15 calendar
days after the date of approval. Any action brought under the
antitrust laws arising out of an acquisition, merger, or consoli-
dation transaction approved under section 3 shall be com-
menced prior to the earliest time under this subsection at
which the transaction approval under section 3 might be con-
summated. The commencement of such an action shall stay the
effectiveness of the Board’s approval unless the court shall oth-
erwise specifically order. In any such action, the court shall re-
view de novo the issues presented. In any judicial proceeding
attacking any acquisition, merger, or consolidation transaction
approved pursuant to section 3 on the ground that such trans-
action alone and of itself constituted a violation of any anti-
trust laws other than section 2 of the Act of July 2, 1890 (sec-
tion 2 of the Sherman Antitrust Act, 15 U.S.C. 2), the stand-
ards applied by the court shall be identical with those that the
Board is directed to apply under section 3 of this Act. Upon the
consummation of an acquisition, merger, or consolidation
transaction approved under section 3 in compliance with this
Act and after the termination of any antitrust litigation com-
menced within the period prescribed in this section, or upon
the termination of such period if no such litigation is com-
menced therein, the transaction may not thereafter be attacked
in any judicial proceeding on the ground that it alone and of
itself constituted a violation of any antitrust laws other than
section 2 of the Act of July 2, 1890 (section 2 of the Sherman
Antitrust Act, 15 U.S.C. 2), but nothing in this Act shall ex-
empt any bank holding company involved in such a transaction
from complying with the antitrust laws after the consumma-
tion of such transaction.
(2) SECTION 13(f) CASES.—(A) If—

(i) the Federal Deposit Insurance Corporation learns
that a bank insured by such Corporation is in danger of
closing; and

(i1) the Corporation is considering assisting the acqui-
sition of such bank and its affiliated banks by another
bank or holding company under section 13(f) of the Federal
Deposit Insurance Act and such acquisition is subject to
the approval of the Board under section 3 of this Act,
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the Corporation shall immediately notify the Board of such

facts.

(B) Upon receipt of notice from the Federal Deposit Insur-
ance Corporation under subparagraph (A) or at such earlier
time as deemed appropriate by the Board, the Board shall im-
mediately notify the Attorney General of the United States of
the facts concerning the possible acquisition.

(C) Within 5 days of receiving notice under subparagraph
(B), the Attorney General shall notify the Board in writing of
the Attorney General’s preliminary finding as to the consist-
ency of the possible acquisition with the antitrust laws.

(D) The Board may reduce or eliminate the post-approval
waiting period established under paragraph (1) for an acquisi-
tion to which this paragraph applies, except that such period
may not be eliminated or reduced to less than 5 days without
the concurrence of the Attorney General.

(¢) In any action brought under the antitrust laws arising out
of any acquisition, merger, or consolidation transaction approved by
the Board under section 3 of this Act, the Board and any State
banking supervisory agency having jurisdiction within the State in-
volved, may appear as a party of its own motion and as of right,
and be represented by its counsel.

(d) Any acquisition, merger, or consolidation of the kind de-
scribed in section 3(a) of this Act which was consummated at any
time prior or subsequent to May 9, 1956, and as to which no litiga-
tion was initiated by the Attorney General prior to the date of en-
actment of this amendment, 15 shall be conclusively presumed not
to have been in violation of any antitrust laws other than section
2 of the Act of July 2, 1890 (section 2 of the Sherman Antitrust
Act, 15 U.S.C. 2).

(e) Any court having pending before it on or after the date of
enactment of this amendment 15 any litigation initiated under the
antitrust laws by the Attorney General with respect to any acquisi-
tion, merger, or consolidation of the kind described in section 3(a)
of this Act shall apply the substantive rule of law set forth in sec-
tion 3 of this Act.

(f) For the purposes of this section, the term “antitrust laws”
means the Act of July 2, 1890 (the Sherman Antitrust Act, 15
U.S.C. 1-7), the Act of October 15, 1914 (the Clayton Act, 15 U.S.C.
12-27), and any other Acts in pari materia.

SEPARABILITY OF PROVISIONS

SEC. 12. If any provision of this Act, or the application of such
provision to any person or circumstance, shall be held invalid, the
remainder of the Act, and the application of such provision to per-
sons or circumstances other than those to which it is held invalid,
shall not be affected thereby.

SEC. 13. [12 U.S.C. 18511 PROHIBITIONS ON PROPRIETARY TRADING

AND CERTAIN RELATIONSHIPS WITH HEDGE FUNDS AND
PRIVATE EQUITY FUNDS.

(a) IN GENERAL.—

15Such date of enactment was July 1, 1966.
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(1) PROHIBITION.—Unless otherwise provided in this sec-
tion, a banking entity shall not—

(A) engage in proprietary trading; or

(B) acquire or retain any equity, partnership, or other
ownership interest in or sponsor a hedge fund or a private
equity fund.

(2) NONBANK FINANCIAL COMPANIES SUPERVISED BY THE
BOARD.—Any nonbank financial company supervised by the
Board that engages in proprietary trading or takes or retains
any equity, partnership, or other ownership interest in or spon-
sors a hedge fund or a private equity fund shall be subject, by
rule, as provided in subsection (b)(2), to additional capital re-
quirements for and additional quantitative limits with regards
to such proprietary trading and taking or retaining any equity,
partnership, or other ownership interest in or sponsorship of a
hedge fund or a private equity fund, except that permitted ac-
tivities as described in subsection (d) shall not be subject to the
additional capital and additional quantitative limits except as
provided in subsection (d)(3), as if the nonbank financial com-
pany supervised by the Board were a banking entity.

(b) STUDY AND RULEMAKING.—

(1) STuDY.—Not later than 6 months after the date of en-
actment of this section, the Financial Stability Oversight Coun-
cil shall study and make recommendations on implementing
the provisions of this section so as to—

(A) promote and enhance the safety and soundness of
banking entities;

(B) protect taxpayers and consumers and enhance fi-
nancial stability by minimizing the risk that insured de-
pository institutions and the affiliates of insured deposi-
tory institutions will engage in unsafe and unsound activi-
ties;

(C) limit the inappropriate transfer of Federal sub-
sidies from institutions that benefit from deposit insurance
and liquidity facilities of the Federal Government to un-
regulated entities;

(D) reduce conflicts of interest between the self-inter-
est of banking entities and nonbank financial companies
supervised by the Board, and the interests of the cus-
tomers of such entities and companies;

(E) limit activities that have caused undue risk or loss
in banking entities and nonbank financial companies su-
pervised by the Board, or that might reasonably be ex-
pected to create undue risk or loss in such banking entities
and nonbank financial companies supervised by the Board;

(F) appropriately accommodate the business of insur-
ance within an insurance company, subject to regulation in
accordance with the relevant insurance company invest-
ment laws, while protecting the safety and soundness of
any banking entity with which such insurance company is
affiliated and of the United States financial system; and

(G) appropriately time the divestiture of illiquid assets
that are affected by the implementation of the prohibitions
under subsection (a).
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(2) RULEMAKING.—

(A) IN GENERAL.—Unless otherwise provided in this

section, not later than 9 months after the completion of the
study under paragraph (1), the appropriate Federal bank-
ing agencies, the Securities and Exchange Commission,
and the Commodity Futures Trading Commission, shall
consider the findings of the study under paragraph (1) and
adopt rules to carry out this section, as provided in sub-
paragraph (B).

(B) COORDINATED RULEMAKING.—

(i) REGULATORY AUTHORITY.—The regulations
issued under this paragraph shall be issued by—

(I) the appropriate Federal banking agencies,
jointly, with respect to insured depository institu-
tions;

(IT) the Board, with respect to any company
that controls an insured depository institution, or
that is treated as a bank holding company for pur-
poses of section 8 of the International Banking
Act, any nonbank financial company supervised by
the Board, and any subsidiary of any of the fore-
going (other than a subsidiary for which an agen-
cy described in subclause (I), (IIT), or (IV) is the
primary financial regulatory agency);

(IIT) the Commodity Futures Trading Com-
mission, with respect to any entity for which the
Commodity Futures Trading Commission is the
primary financial regulatory agency, as defined in
section 2 of the Dodd-Frank Wall Street Reform
and Consumer Protection Act; and

(IV) the Securities and Exchange Commission,
with respect to any entity for which the Securities
and Exchange Commission is the primary finan-
cial regulatory agency, as defined in section 2 of
the Dodd-Frank Wall Street Reform and Con-
sumer Protection Act.

(ii) COORDINATION, CONSISTENCY, AND COM-
PARABILITY.—In developing and issuing regulations
pursuant to this section, the appropriate Federal
banking agencies, the Securities and Exchange Com-
mission, and the Commodity Futures Trading Com-
mission shall consult and coordinate with each other,
as appropriate, for the purposes of assuring, to the ex-
tent possible, that such regulations are comparable
and provide for consistent application and implemen-
tation of the applicable provisions of this section to
avoid providing advantages or imposing disadvantages
to the companies affected by this subsection and to
protect the safety and soundness of banking entities
and nonbank financial companies supervised by the
Board.

(iii) COUNCIL ROLE.—The Chairperson of the Fi-
nancial Stability Oversight Council shall be respon-
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sible for coordination of the regulations issued under
this section.
(c) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided in paragraphs (2) and
(3), this section shall take effect on the earlier of—

(A) 12 months after the date of the issuance of final
rules under subsection (b); or

(B) 2 years after the date of enactment of this section.
(2) CONFORMANCE PERIOD FOR DIVESTITURE.—A banking

entity or nonbank financial company supervised by the Board
shall bring its activities and investments into compliance with
the requirements of this section not later than 2 years after
the date on which the requirements become effective pursuant
to this section or 2 years after the date on which the entity or
company becomes a nonbank financial company supervised by
the Board. The Board may, by rule or order, extend this two-
year period for not more than one year at a time, if, in the
judgment of the Board, such an extension is consistent with
the purposes of this section and would not be detrimental to
the public interest. The extensions made by the Board under
the preceding sentence may not exceed an aggregate of 3 years.

(3) EXTENDED TRANSITION FOR ILLIQUID FUNDS.—

(A) ApPLICATION.—The Board may, upon the applica-
tion of a banking entity, extend the period during which
the banking entity, to the extent necessary to fulfill a con-
tractual obligation that was in effect on May 1, 2010, may
take or retain its equity, partnership, or other ownership
interest in, or otherwise provide additional capital to, an
illiquid fund.

(B) TIME LIMIT ON APPROVAL.—The Board may grant
1 extension under subparagraph (A), which may not ex-
ceed 5 years.

(4) DIVESTITURE REQUIRED.—Except as otherwise provided
in subsection (d)(1)(G), a banking entity may not engage in any
activity prohibited under subsection (a)(1)(B) after the earlier
of—

(A) the date on which the contractual obligation to in-
vest in the illiquid fund terminates; and

(B) the date on which any extensions granted by the
Board under paragraph (3) expire.

(5) ADDITIONAL CAPITAL DURING TRANSITION PERIOD.—Not-
withstanding paragraph (2), on the date on which the rules are
issued under subsection (b)(2), the appropriate Federal bank-
ing agencies, the Securities and Exchange Commission, and
the Commodity Futures Trading Commission shall issue rules,
as provided in subsection (b)(2), to impose additional capital re-
quirements, and any other restrictions, as appropriate, on any
equity, partnership, or ownership interest in or sponsorship of
a hedge fund or private equity fund by a banking entity.

(6) SPECIAL RULEMAKING.—Not later than 6 months after
the date of enactment of this section, the Board shall issues
rules to implement paragraphs (2) and (3).

(d) PERMITTED ACTIVITIES.—
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(1) IN GENERAL.—Notwithstanding the restrictions under
subsection (a), to the extent permitted by any other provision
of Federal or State law, and subject to the limitations under
paragraph (2) and any restrictions or limitations that the ap-
propriate Federal banking agencies, the Securities and Ex-
change Commission, and the Commodity Futures Trading
Commission, may determine, the following activities (in this
section referred to as “permitted activities”) are permitted:

(A) The purchase, sale, acquisition, or disposition of
obligations of the United States or any agency thereof, ob-
ligations, participations, or other instruments of or issued
by the Government National Mortgage Association, the
Federal National Mortgage Association, the Federal Home
Loan Mortgage Corporation, a Federal Home Loan Bank,
the Federal Agricultural Mortgage Corporation, or a Farm
Credit System institution chartered under and subject to
the provisions of the Farm Credit Act of 1971 (12 U.S.C.
2001 et seq.), and obligations of any State or of any polit-
ical subdivision thereof.

(B) The purchase, sale, acquisition, or disposition of
securities and other instruments described in subsection
(h)(4) in connection with underwriting or market-making-
related activities, to the extent that any such activities
permitted by this subparagraph are designed not to exceed
the reasonably expected near term demands of clients, cus-
tomers, or counterparties.

(C) Risk-mitigating hedging activities in connection
with and related to individual or aggregated positions, con-
tracts, or other holdings of a banking entity that are de-
signed to reduce the specific risks to the banking entity in
connection with and related to such positions, contracts, or
other holdings.

(D) The purchase, sale, acquisition, or disposition of
securities and other instruments described in subsection
(h)(4) on behalf of customers.

(E) Investments in one or more small business invest-
ment companies, as defined in section 102 of the Small
Business Investment Act of 1958 (15 U.S.C. 662), invest-
ments designed primarily to promote the public welfare, of
the type permitted under paragraph (11) of section 5136 of
the Revised Statutes of the United States (12 U.S.C. 24),
or investments that are qualified rehabilitation expendi-
tures with respect to a qualified rehabilitated building or
certified historic structure, as such terms are defined in
section 47 of the Internal Revenue Code of 1986 or a simi-
lar State historic tax credit program.

(F) The purchase, sale, acquisition, or disposition of se-
curities and other instruments described in subsection
(h)(4) by a regulated insurance company directly engaged
in the business of insurance for the general account of the
company and by any affiliate of such regulated insurance
company, provided that such activities by any affiliate are
solely for the general account of the regulated insurance
company, if—
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(1) the purchase, sale, acquisition, or disposition is
conducted in compliance with, and subject to, the in-
surance company investment laws, regulations, and
written guidance of the State or jurisdiction in which
each such insurance company is domiciled; and

(ii) the appropriate Federal banking agencies,
after consultation with the Financial Stability Over-
sight Council and the relevant insurance commis-
sioners of the States and territories of the United
States, have not jointly determined, after notice and
comment, that a particular law, regulation, or written
guidance described in clause (i) is insufficient to pro-
tect the safety and soundness of the banking entity, or
of the financial stability of the United States.

(G) Organizing and offering a private equity or hedge
fund, including serving as a general partner, managing
member, or trustee of the fund and in any manner select-
ing or controlling (or having employees, officers, directors,
or agents who constitute) a majority of the directors, trust-
ees, or management of the fund, including any necessary
expenses for the foregoing, only if—

(i) the banking entity provides bona fide trust, fi-
duciary, or investment advisory services;

(ii) the fund is organized and offered only in con-
nection with the provision of bona fide trust, fiduciary,
or investment advisory services and only to persons
that are customers of such services of the banking en-
tity;

(iii) the banking entity does not acquire or retain
an equity interest, partnership interest, or other own-
ership interest in the funds except for a de minimis in-
vestment subject to and in compliance with paragraph
(4);

(iv) the banking entity complies with the restric-
tions under paragraphs (1) and (2) of subparagraph (f);

(v) the banking entity does not, directly or indi-
rectly, guarantee, assume, or otherwise insure the ob-
ligations or performance of the hedge fund or private
equity fund or of any hedge fund or private equity
fund in which such hedge fund or private equity fund
invests;

(vi) the banking entity does not share with the
hedge fund or private equity fund, for corporate, mar-
keting, promotional, or other purposes, the same name
or a variation of the same name, except that the hedge
fund or private equity fund may share the same name
or a variation of the same name as a banking entity
that is an investment adviser to the hedge fund or pri-
vate equity fund, if—

(I) such investment adviser is not an insured
depository institution, a company that controls an
insured depository institution, or a company that
is treated as a bank holding company for purposes
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of section 8 of the International Banking Act of

1978 (12 U.S.C. 3106);

(II) such investment adviser does not share
the same name or a variation of the same name
as an insured depository institution, any company
that controls an insured depository institution, or
any company that is treated as a bank holding
company for purposes of section 8 of the Inter-
na1(:1ional Banking Act of 1978 (12 U.S.C. 3106);
an

(IIT) such name does not contain the word
“bank”;

(vii) no director or employee of the banking entity
takes or retains an equity interest, partnership inter-
est, or other ownership interest in the hedge fund or
private equity fund, except for any director or em-
ployee of the banking entity who is directly engaged in
providing investment advisory or other services to the
hedge fund or private equity fund; and

(viii) the banking entity discloses to prospective
and actual investors in the fund, in writing, that any
losses in such hedge fund or private equity fund are
borne solely by investors in the fund and not by the
banking entity, and otherwise complies with any addi-
tional rules of the appropriate Federal banking agen-
cies, the Securities and Exchange Commission, or the
Commodity Futures Trading Commission, as provided
in subsection (b)(2), designed to ensure that losses in
such hedge fund or private equity fund are borne sole-
ly by investors in the fund and not by the banking en-
tity.

(H) Proprietary trading conducted by a banking entity
pursuant to paragraph (9) or (13) of section 4(c), provided
that the trading occurs solely outside of the United States
and that the banking entity is not directly or indirectly
controlled by a banking entity that is organized under the
laws of the United States or of one or more States.

(I) The acquisition or retention of any equity, partner-
ship, or other ownership interest in, or the sponsorship of,
a hedge fund or a private equity fund by a banking entity
pursuant to paragraph (9) or (13) of section 4(c) solely out-
side of the United States, provided that no ownership in-
terest in such hedge fund or private equity fund is offered
for sale or sold to a resident of the United States and that
the banking entity is not directly or indirectly controlled
by a banking entity that is organized under the laws of the
United States or of one or more States.

(J) Such other activity as the appropriate Federal
banking agencies, the Securities and Exchange Commis-
sion, and the Commodity Futures Trading Commission de-
termine, by rule, as provided in subsection (b)(2), would
promote and protect the safety and soundness of the bank-
ing entity and the financial stability of the United States.
(2) LIMITATION ON PERMITTED ACTIVITIES.—
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(A) IN GENERAL.—No transaction, class of transactions,
or activity may be deemed a permitted activity under para-
graph (1) if the transaction, class of transactions, or activ-
ity—

(i) would involve or result in a material conflict of
interest (as such term shall be defined by rule as pro-
vided in subsection (b)(2)) between the banking entity
and its clients, customers, or counterparties;

(i1) would result, directly or indirectly, in a mate-
rial exposure by the banking entity to high-risk assets
or high-risk trading strategies (as such terms shall be
defined by rule as provided in subsection (b)(2));

(iii) would pose a threat to the safety and sound-
ness of such banking entity; or

(iv) would pose a threat to the financial stability
of the United States.

(B) RULEMAKING.—The appropriate Federal banking
agencies, the Securities and Exchange Commission, and
the Commodity Futures Trading Commission shall issue
regulations to implement subparagraph (A), as part of the
regulations issued under subsection (b)(2).

(3) CAPITAL AND QUANTITATIVE LIMITATIONS.—The appro-
priate Federal banking agencies, the Securities and Exchange
Commission, and the Commodity Futures Trading Commission
shall, as provided in subsection (b)(2), adopt rules imposing ad-
ditional capital requirements and quantitative limitations, in-
cluding diversification requirements, regarding the activities
permitted under this section if the appropriate Federal bank-
ing agencies, the Securities and Exchange Commission, and
the Commodity Futures Trading Commission determine that
additional capital and quantitative limitations are appropriate
to protect the safety and soundness of banking entities en-
gaged in such activities.

(4) DE MINIMIS INVESTMENT.—

(A) IN GENERAL.—A banking entity may make and re-
tain an investment in a hedge fund or private equity fund
that the banking entity organizes and offers, subject to the
limitations and restrictions in subparagraph (B) for the
purposes of—

(i) establishing the fund and providing the fund
with sufficient initial equity for investment to permit
the fund to attract unaffiliated investors; or

(i1) making a de minimis investment.

(B) LIMITATIONS AND RESTRICTIONS ON INVESTMENTS.—

(i) REQUIREMENT TO SEEK OTHER INVESTORS.—A
banking entity shall actively seek unaffiliated inves-
tors to reduce or dilute the investment of the banking
entity to the amount permitted under clause (ii).

(i1) LIMITATIONS ON SIZE OF INVESTMENTS.—Not-
withstanding any other provision of law, investments
by a banking entity in a hedge fund or private equity
fund shall—

(I) not later than 1 year after the date of es-

tablishment of the fund, be reduced through re-
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demption, sale, or dilution to an amount that is
not more than 3 percent of the total ownership in-
terests of the fund,;

(IT) be immaterial to the banking entity, as
defined, by rule, pursuant to subsection (b)(2), but
in no case may the aggregate of all of the interests
of the banking entity in all such funds exceed 3
percent of the Tier 1 capital of the banking entity.
(iii) CAPITAL.—For purposes of determining com-

pliance with applicable capital standards under para-
graph (3), the aggregate amount of the outstanding in-
vestments by a banking entity under this paragraph,
including retained earnings, shall be deducted from
the assets and tangible equity of the banking entity,
and the amount of the deduction shall increase com-
mensurate with the leverage of the hedge fund or pri-
vate equity fund.

(C) ExTENSION.—Upon an application by a banking
entity, the Board may extend the period of time to meet
the requirements under subparagraph (B)@i)(I) for 2 addi-
tional years, if the Board finds that an extension would be
consistent with safety and soundness and in the public in-
terest.

(e) ANTI-EVASION.—

(1) RULEMAKING.—The appropriate Federal banking agen-
cies, the Securities and Exchange Commission, and the Com-
modity Futures Trading Commission shall issue regulations, as
part of the rulemaking provided for in subsection (b)(2), re-
garding internal controls and recordkeeping, in order to insure
compliance with this section.

(2) TERMINATION OF ACTIVITIES OR INVESTMENT.—Notwith-
standing any other provision of law, whenever an appropriate
Federal banking agency, the Securities and Exchange Commis-
sion, or the Commodity Futures Trading Commission, as ap-
propriate, has reasonable cause to believe that a banking enti-
ty or nonbank financial company supervised by the Board
under the respective agency’s jurisdiction has made an invest-
ment or engaged in an activity in a manner that functions as
an evasion of the requirements of this section (including
through an abuse of any permitted activity) or otherwise vio-
lates the restrictions under this section, the appropriate Fed-
eral banking agency, the Securities and Exchange Commission,
or the Commodity Futures Trading Commission, as appro-
priate, shall order, after due notice and opportunity for hear-
ing, the banking entity or nonbank financial company super-
vised by the Board to terminate the activity and, as relevant,
dispose of the investment. Nothing in this paragraph shall be
construed to limit the inherent authority of any Federal agency
or State regulatory authority to further restrict any invest-
{nents or activities under otherwise applicable provisions of
aw.

(f) LIMITATIONS ON RELATIONSHIPS WITH HEDGE FUNDS AND
PrRIVATE EQUITY FUNDS.—
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(1) IN GENERAL.—No banking entity that serves, directly or
indirectly, as the investment manager, investment adviser, or
sponsor to a hedge fund or private equity fund, or that orga-
nizes and offers a hedge fund or private equity fund pursuant
to paragraph (d)(1)(G), and no affiliate of such entity, may
enter into a transaction with the fund, or with any other hedge
fund or private equity fund that is controlled by such fund,
that would be a covered transaction, as defined in section 23A
of the Federal Reserve Act (12 U.S.C. 371c), with the hedge
fund or private equity fund, as if such banking entity and the
affiliate thereof were a member bank and the hedge fund or
private equity fund were an affiliate thereof.

(2) TREATMENT AS MEMBER BANK.—A banking entity that
serves, directly or indirectly, as the investment manager, in-
vestment adviser, or sponsor to a hedge fund or private equity
fund, or that organizes and offers a hedge fund or private eq-
uity fund pursuant to paragraph (d)(1)(G), shall be subject to
section 23B of the Federal Reserve Act (12 U.S.C. 371c-1), as
if such banking entity were a member bank and such hedge
fund or private equity fund were an affiliate thereof.

(3) PERMITTED SERVICES.—

(A) IN GENERAL.—Notwithstanding paragraph (1), the

Board may permit a banking entity to enter into any
prime brokerage transaction with any hedge fund or pri-
vate equity fund in which a hedge fund or private equity
fund managed, sponsored, or advised by such banking enti-
ty has taken an equity, partnership, or other ownership in-
terest, if—

(i) the banking entity is in compliance with each
of the limitations set forth in subsection (d)(1)(G) with
regard to a hedge fund or private equity fund orga-
nized and offered by such banking entity;

(i1) the chief executive officer (or equivalent offi-
cer) of the banking entity certifies in writing annually
(with a duty to update the certification if the informa-
tion in the certification materially changes) that the
conditions specified in subsection (d)(1)(g)(v) are satis-
fied; and

(iii) the Board has determined that such trans-
action is consistent with the safe and sound operation
and condition of the banking entity.

(B) TREATMENT OF PRIME BROKERAGE TRANSACTIONS.—

For purposes of subparagraph (A), a prime brokerage

transaction described in subparagraph (A) shall be subject

to section 23B of the Federal Reserve Act (12 U.S.C. 371c-

1) as if the counterparty were an affiliate of the banking

entity.

(4) APPLICATION TO NONBANK FINANCIAL COMPANIES SUPER-
VISED BY THE BOARD.—The appropriate Federal banking agen-
cies, the Securities and Exchange Commission, and the Com-
modity Futures Trading Commission shall adopt rules, as pro-
vided in subsection (b)(2), imposing additional capital charges
or other restrictions for nonbank financial companies super-
vised by the Board to address the risks to and conflicts of in-
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terest of banking entities described in paragraphs (1), (2), and
(3) of this subsection.
(g) RULES OF CONSTRUCTION.—

(1) LIMITATION ON CONTRARY AUTHORITY.—Except as pro-
vided in this section, notwithstanding any other provision of
law, the prohibitions and restrictions under this section shall
apply to activities of a banking entity or nonbank financial
company supervised by the Board, even if such activities are
authorized for a banking entity or nonbank financial company
supervised by the Board.

(2) SALE OR SECURITIZATION OF LOANS.—Nothing in this
section shall be construed to limit or restrict the ability of a
banking entity or nonbank financial company supervised by
the Board to sell or securitize loans in a manner otherwise per-
mitted by law.

(3) AUTHORITY OF FEDERAL AGENCIES AND STATE REGU-
LATORY AUTHORITIES.—Nothing in this section shall be con-
strued to limit the inherent authority of any Federal agency or
State regulatory authority under otherwise applicable provi-
sions of law.

(h) DEFINITIONS.—In this section, the following definitions
shall apply:

(1) BANKING ENTITY.—The term “banking entity” means
any insured depository institution (as defined in section 3 of
the Federal Deposit Insurance Act (12 U.S.C. 1813)), any com-
pany that controls an insured depository institution, or that is
treated as a bank holding company for purposes of section 8 of
the International Banking Act of 1978, and any affiliate or sub-
sidiary of any such entity. For purposes of this paragraph, the
term “insured depository institution” does not include an insti-
tution—

(A) that functions solely in a trust or fiduciary capac-
ity, if—

(i) all or substantially all of the deposits of such
institution are in trust funds and are received in a
bona fide fiduciary capacity;

(i1) no deposits of such institution which are in-
sured by the Federal Deposit Insurance Corporation
are offered or marketed by or through an affiliate of
such institution;

(iii) such institution does not accept demand de-
posits or deposits that the depositor may withdraw by
check or similar means for payment to third parties or
others or make commercial loans; and

(iv) such institution does not—

(I) obtain payment or payment related serv-
ices from any Federal Reserve bank, including any
service referred to in section 11A of the Federal
Reserve Act (12 U.S.C. 248a); or

(IT) exercise discount or borrowing privileges
pursuant to section 19(b)(7) of the Federal Reserve
Act (12 U.S.C. 461(b)(7)); or

(B) that does not have and is not controlled by a com-

pany that has—
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(i) more than $10,000,000,000 in total consolidated
assets; and

(i1) total trading assets and trading liabilities, as
reported on the most recent applicable regulatory fil-
ing filed by the institution, that are more than 5 per-
cent of total consolidated assets.

(2) HEDGE FUND; PRIVATE EQUITY FUND.—The terms
“hedge fund” and “private equity fund” mean an issuer that
would be an investment company, as defined in the Investment
Company Act of 1940 (15 U.S.C. 80a-1 et seq.), but for section
3(c)(1) or 3(c)(7) of that Act, or such similar funds as the appro-
priate Federal banking agencies, the Securities and Exchange
Commission, and the Commodity Futures Trading Commission
may, by rule, as provided in subsection (b)(2), determine.

(3) NONBANK FINANCIAL COMPANY SUPERVISED BY THE
BOARD.—The term “nonbank financial company supervised by
the Board” means a nonbank financial company supervised by
the Board of Governors, as defined in section 102 of the Finan-
cial Stability Act of 2010.

(4) PROPRIETARY TRADING.—The term “proprietary trad-
ing”, when used with respect to a banking entity or nonbank
financial company supervised by the Board, means engaging as
a principal for the trading account of the banking entity or
nonbank financial company supervised by the Board in any
transaction to purchase or sell, or otherwise acquire or dispose
of, any security, any derivative, any contract of sale of a com-
modity for future delivery, any option on any such security, de-
rivative, or contract, or any other security or financial instru-
ment that the appropriate Federal banking agencies, the Secu-
rities and Exchange Commission, and the Commodity Futures
Trading Commission may, by rule as provided in subsection
(b)(2), determine.

(5) SPONSOR.—The term to “sponsor” a fund means—

(A) to serve as a general partner, managing member,
or trustee of a fund,;

(B) in any manner to select or to control (or to have
employees, officers, or directors, or agents who constitute)

a majority of the directors, trustees, or management of a

fund; or

(C) to share with a fund, for corporate, marketing, pro-
motional, or other purposes, the same name or a variation
of the same name, except as permitted under subsection

(d)(ANG)(vi).

(6) TRADING ACCOUNT.—The term “trading account” means
any account used for acquiring or taking positions in the secu-
rities and instruments described in paragraph (4) principally
for the purpose of selling in the near term (or otherwise with
the intent to resell in order to profit from short-term price
movements), and any such other accounts as the appropriate
Federal banking agencies, the Securities and Exchange Com-
mission, and the Commodity Futures Trading Commission
may, by rule as provided in subsection (b)(2), determine.

(7) ILLIQUID FUND.—
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(A) IN GENERAL.—The term “illiquid fund” means a
hedge fund or private equity fund that—

(1) as of May 1, 2010, was principally invested in,
or was invested and contractually committed to prin-
cipally invest in, illiquid assets, such as portfolio com-
panies, real estate investments, and venture capital
investments; and

(i1) makes all investments pursuant to, and con-
sistent with, an investment strategy to principally in-
vest in illiquid assets. In issuing rules regarding this
subparagraph, the Board shall take into consideration
the terms of investment for the hedge fund or private
equity fund, including contractual obligations, the abil-
ity of the fund to divest of assets held by the fund, and
any other factors that the Board determines are ap-
propriate.

(B) HEDGE FUND.—For the purposes of this paragraph,
the term “hedge fund” means any fund identified under
subsection (h)(2), and does not include a private equity
fund, as such term is used in section 203(m) of the Invest-
ment Advisers Act of 1940 (15 U.S.C. 80b-3(m)).

SEC. 14. [12 U.S.C. 1852] CONCENTRATION LIMITS ON LARGE FINAN-
CIAL FIRMS.
(a) DEFINITIONS.—In this section—
(1) the term “Council” means the Financial Stability Over-
sight Council;
(2) the term “financial company” means—

(A) an insured depository institution;

(B) a bank holding company;

(C) a savings and loan holding company;

(D) a company that controls an insured depository in-
stitution,;

(E) a nonbank financial company supervised by the
Board under title I of the Dodd-Frank Wall Street Reform
and Consumer Protection Act; and

(F) a foreign bank or company that is treated as a
bank holding company for purposes of this Act; and
(3) the term “liabilities” means—

(A) with respect to a United States financial com-
pany—

(1) the total risk-weighted assets of the financial
company, as determined under the risk-based capital
rules applicable to bank holding companies, as ad-
justed to reflect exposures that are deducted from reg-
ulatory capital; less

(i1) the total regulatory capital of the financial
company under the risk-based capital rules applicable
to bank holding companies;

(B) with respect to a foreign-based financial com-
pany—

(i) the total risk-weighted assets of the United
States operations of the financial company, as deter-
mined under the applicable risk-based capital rules, as
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adjusted to reflect exposures that are deducted from
regulatory capital; less
(ii) the total regulatory capital of the United

States operations of the financial company, as deter-

mined under the applicable risk-based capital rules;

and

(C) with respect to an insurance company or other
nonbank financial company supervised by the Board, such
assets of the company as the Board shall specify by rule,
in order to provide for consistent and equitable treatment
of such companies.

(b) CONCENTRATION LIMIT.—Subject to the recommendations
by the Council under subsection (e), a financial company may not
merge or consolidate with, acquire all or substantially all of the as-
sets of, or otherwise acquire control of, another company, if the
total consolidated liabilities of the acquiring financial company
upon consummation of the transaction would exceed 10 percent of
the aggregate consolidated liabilities of all financial companies at
the end of the calendar year preceding the transaction.

(c) EXCEPTION TO CONCENTRATION LiMIT.—With the prior writ-
ten consent of the Board, the concentration limit under subsection
(b) shall not apply to an acquisition—

(1) of a bank in default or in danger of default;

(2) with respect to which assistance is provided by the Fed-
eral Deposit Insurance Corporation under section 13(c) of the
Federal Deposit Insurance Act (12 U.S.C. 1823(c)); or

(3) that would result only in a de minimis increase in the
liabilities of the financial company.

(d) RULEMAKING AND GUIDANCE.—The Board shall issue regu-
lations implementing this section in accordance with the rec-
ommendations of the Council under subsection (e), including the
definition of terms, as necessary. The Board may issue interpreta-
tions or guidance regarding the application of this section to an in-
dividual financial company or to financial companies in general.

(e) COUNCIL STUDY AND RULEMAKING.—

(1) STUDY AND RECOMMENDATIONS.—Not later than 6
n}llorﬂ;hs after the date of enactment of this section, the Council
shall—

(A) complete a study of the extent to which the con-
centration limit under this section would affect financial
stability, moral hazard in the financial system, the effi-
ciency and competitiveness of United States financial firms
and financial markets, and the cost and availability of
credit and other financial services to households and busi-
nesses in the United States; and

(B) make recommendations regarding any modifica-
tions to the concentration limit that the Council deter-
mines would more effectively implement this section.

(2) RULEMAKING.—Not later than 9 months after the date
of completion of the study under paragraph (1), and notwith-
standing subsections (b) and (d), the Board shall issue final
regulations implementing this section, which shall reflect any
recommendations by the Council under paragraph (1)(B).
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