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SMALL BUSINESS INVESTMENT ACT OF 1958
[Public Law 85—-699; 72 Stat. 689]
[As Amended Through P.L. 116-260, Enacted December 27, 2020]

[Currency: This publication is a compilation of the text of Public Law 85-699. It was
last amended by the public law listed in the As Amended Through note above and
below at the bottom of each page of the pdf version and reflects current law
through the date of the enactment of the public law listed at https:/
www.govinfo.gov/app/collection/comps/]

[Note: While this publication does not represent an official version of any Federal
statute, substantial efforts have been made to ensure the accuracy of its contents.
The official version of Federal law is found in the United States Statutes at Large
and in the United States Code. The legal effect to be given to the Statutes at
Large and the United States Code is established by statute (1 U.S.C. 112, 204).1

AN ACT To make equity capital and long-term credit more readily available for
small-business concerns, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE I—SHORT TITLE, STATEMENT OF POLICY, AND
DEFINITIONS

SEC. 101. [15 U.S.C. 661 note] SHORT TITLE.

This Act may be cited as the “Small Business Investment Act
of 1958”.

STATEMENT OF POLICY

SEC. 102. [15 U.S.C. 661] It is declared to be the policy of the
Congress and the purpose of this Act to improve and stimulate the
national economy in general and the small-business segment there-
of in particular by establishing a program to stimulate and supple-
ment the flow of private equity capital and long-term loan funds
which small-business concerns need for the sound financing of their
business operations and for their growth, expansion, and mod-
ernization, and which are not available in adequate supply: Pro-
vided, however, That this policy shall be carried out in such man-
ner as to insure the maximum participation of private financing
sources. It is the intention of the Congress that in the award of fi-
nancial assistance under this Act, when practicable, priority be ac-
corded to small business concerns which lease or purchase equip-
ment and supplies which are produced in the United States and
that small business concerns receiving such assistance be encour-
aged to continue to lease or purchase such equipment and supplies.

It is the intention of the Congress that the provisions of this
Act shall be so administered that any financial assistance provided
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hereunder shall not result in a substantial increase of unemploy-
ment in any area of the country.

DEFINITIONS

SEC. 103. [15 U.S.C. 662] As used in this Act—

(1) the term “Administration” means the Small Business
Administration;

(2) the term “Administrator” means the Administrator of
the Small Business Administration;

(3) the terms “small business investment company”, “com-
pany”, and “licensee” mean a company approved by the Admin-
istration to operate under the provisions of this Act and issued
a license as provided in section 301;

(4) the term “State” includes the several States, the Terri-
tories and possessions of the United States, the Common-
wealth of Puerto Rico, and the District of Columbia;

(5) the term “small-business concern” shall have the same
meaning as in the Small Business Act, except that, for pur-
poses of this Act—

(A) an investment by a venture capital firm, invest-
ment company (including a small business investment
company) employee welfare benefit plan or pension plan,
or trust, foundation, or endowment that is exempt from
Federal income taxation—

(i) shall not cause a business concern to be
deemed not independently owned and operated regard-
less of the allocation of control during the investment
period under any investment agreement between the
business concern and the entity making the invest-
ment;

(i1) shall be disregarded in determining whether a
business concern satisfies size standards established
puasuant to section 3(a)(2) of the Small Business Act;
an

(iii) shall be disregarded in determining whether
a small business concern is a smaller enterprise. and !
(B) in determining whether a business concern satis-

fies net income standards established pursuant to section
3(a)(2) of the Small Business Act, if the business concern
is not required by law to pay Federal income taxes at the
enterprise level, but is required to pass income through to
the shareholders, partners, beneficiaries, or other equi-
table owners of the business concern, the net income of the
business concern shall be determined by allowing a deduc-
tion in an amount equal to the sum of—

(1) if the business concern is not required by law
to pay State (and local, if any) income taxes at the en-
terprise level, the net income (determined without re-
gard to this subparagraph), multiplied by the marginal
State income tax rate (or by the combined State and
local income tax rates, as applicable) that would have

1The amendment made by section 2(c)(1)(B) of Public Law 106-9 should have striken the pe-
riod and inserted ¢, and”.
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apglied if the business concern were a corporation;
an

(ii) the net income (so determined) less any deduc-
tion for State (and local) income taxes calculated
under clause (i), multiplied by the marginal Federal
income tax rate that would have applied if the busi-
ness concern were a corporation;

(6) the term “development companies” means enterprises
incorporated under State law with the authority to promote
and assist the growth and development of small-business con-
cerns in the areas covered by their operations;

(7) the term “license” means a license issued by the Ad-
ministration as provided in section 301;

(8) the term “articles” means articles of incorporation for
an incorporated body and means the functional equivalent or
other similar documents specified by the Administrator for
other business entities;

(9) the term “private capital”’—

(A) means the sum of—

(i) the paid-in capital and paid-in surplus of a cor-
porate licensee, the contributed capital of the partners
of a partnership licensee, or the equity investment of
the members of a limited liability company licensee;
and

(i1)) unfunded binding commitments, from inves-
tors that meet criteria established by the Adminis-
trator, to contribute capital to the licensee: Provided,
That such unfunded commitments may be counted as
private capital for purposes of approval by the Admin-
istrator of any request for leverage, but leverage shall
not be funded based on such commitments; and
(B) does not include any—

(1) funds borrowed by a licensee from any source;

(i1) funds obtained through the issuance of lever-
age; or

(iii) funds obtained directly or indirectly from any
Federal, State, or local government, or any govern-
ment agency or instrumentality, except for—

(I) funds obtained from the business revenues

(excluding any governmental appropriation) of any

federally chartered or government-sponsored cor-

poration established prior to October 1, 1987;

(II) funds invested by an employee welfare
benefit plan or pension plan; and

(ITT) any qualified nonprivate funds (if the in-
vestors of the qualified nonprivate funds do not
control, directly or indirectly, the management,
board of directors, general partners, or members
of the licensee);

(10) the term “leverage” includes—

(A) debentures purchased or guaranteed by the Ad-
ministration;
(B) participating securities purchased or guaranteed
by the Administration; and
As Amended Through P.L. 116-260, Enacted December 27, 2020
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(C) preferred securities outstanding as of October 1,
1995;
(11) the term “third party debt” means any indebtedness

for borrowed money, other than indebtedness owed to the Ad-
ministration;

(12) the term “smaller enterprise” means any small busi-

ness concern that, together with its affiliates—

(A) has—

(1) a net financial worth of not more than
$6,000,000, as of the date on which assistance is pro-
vided under this Act to that business concern; and

(i1) an average net income for the 2-year period
preceding the date on which assistance is provided
under this Act to that business concern, of not more
than $2,000,000, after Federal income taxes (excluding
any carryover losses) except that, for purposes of this
clause, if the business concern is not required by law
to pay Federal income taxes at the enterprise level,
but is required to pass income through to the share-
holders, partners, beneficiaries, or other equitable
owners of the business concern, the net income of the
business concern shall be determined by allowing a de-
duction in an amount equal to the sum of—

(I) if the business concern is not required by
law to pay State (and local, if any) income taxes
at the enterprise level, the net income (deter-
mined without regard to this clause), multiplied
by the marginal State income tax rate (or by the
combined State and local income tax rates, as ap-
plicable) that would have applied if the business
concern were a corporation; and

(IT) the net income (so determined) less any
deduction for State (and local) income taxes cal-
culated under subclause (I), multiplied by the
marginal Federal income tax rate that would have
applied if the business concern were a corporation;
or

(B) satisfies the standard industrial classification size
standards established by the Administration for the indus-
try in which the small business concern is primarily en-
gaged;

(13) the term “qualified nonprivate funds” means any—

(A) funds directly or indirectly invested in any appli-
cant or licensee on or before August 16, 1982, by any Fed-
eral agency, other than the Administration, under a provi-
sion of law explicitly mandating the inclusion of those
funds in the definition of the term “private capital”;

(B) funds directly or indirectly invested in any appli-
cant or licensee by any Federal agency under a provision
of law enacted after September 4, 1992, explicitly man-
dating the inclusion of those funds in the definition of the
term “private capital”; and

(C) funds invested in any applicant or licensee by one
or more State or local government entities (including any

As Amended Through P.L. 116-260, Enacted December 27, 2020
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guarantee extended by those entities) in an aggregate

amount that does not exceed 33 percent of the private cap-

ital of the applicant or licensee;

(14) the terms “employee welfare benefit plan” and “pen-
sion plan” have the same meanings as in section 3 of the Em-
ployee Retirement Income Security Act of 1974, and are in-
tended to include—

(A) public and private pension or retirement plans
subject to such Act; and

(B) similar plans not covered by such Act that have
been established and that are maintained by the Federal

Government or any State or political subdivision, or any

agency or instrumentality thereof, for the benefit of em-

ployees;

(15) the term “member” means, with respect to a licensee
that is a limited liability company, a holder of an ownership
interest or a person otherwise admitted to membership in the
limited liability company;

(16) the term “limited liability company” means a business
entity that is organized and operating in accordance with a
State limited liability company statute approved by the Admin-
istration;

(17) the term “long term”, when used in connection with
equity capital or loan funds invested in any small business con-
cern or smaller enterprise, means any period of time not less
than 1 year;

(18) the term “Energy Saving debenture” means a deferred
interest debenture that—

(A) is issued at a discount;

(B) has a 5-year maturity or a 10-year maturity;

(C) requires no interest payment or annual charge for
the first 5 years;

(D) is restricted to Energy Saving qualified invest-
ments; and

(E) is issued at no cost (as defined in section 502 of
the Credit Reform Act of 1990) with respect to purchasing
and guaranteeing the debenture;

(19) the term “Energy Saving qualified investment” means
investment in a small business concern that is primarily en-
gaged in researching, manufacturing, developing, or providing
products, goods, or services that reduce the use or consumption
of non-renewable energy resources; and

(20) the term “underlicensed State” means a State in
which the number of licensees per capita is less than the me-
dian number of licensees per capita for all States, as calculated
by the Administrator.

TITLE II—SMALL BUSINESS INVESTMENT DIVISION OF THE
SMALL BUSINESS ADMINISTRATION

ESTABLISHMENT OF SMALL BUSINESS INVESTMENT DIVISION

SeEc. 201. [15 U.S.C. 671] There is hereby established in the
Small Business Administration a division to be known as the Small
Business Investment Division. The Division shall be headed by an
February 3, 2021 As Amended Through P.L. 116-260, Enacted December 27, 2020
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Associate Administrator who shall be appointed by the Adminis-
trator, and shall receive compensation at the rate provided by law
for other Associate Administrators of the Small Business Adminis-
tration.

TITLE III—INVESTMENT DIVISION PROGRAMS
PART A—SMALL BUSINESS INVESTMENT COMPANIES

ORGANIZATION OF SMALL BUSINESS INVESTMENT COMPANIES

SeEc. 301. [15 U.S.C. 681] (a) A small business investment
company shall be an incorporated body, a limited liability company,
or a limited partnership organized and chartered or otherwise ex-
isting under State law solely for the purpose of performing the
functions and conducting the activities contemplated under this
title, which, if incorporated, has succession for a period of not less
than thirty years unless sooner dissolved by its shareholders, and
if a limited partnership, has succession for a period of not less than
ten years, and possesses the powers reasonably necessary to per-
form such functions and conduct such activities. The area in which
the company is to conduct its operations, and the establishment of
branch offices or agencies (if authorized by the articles), shall be
subject to the approval of the Administration.

(b) The articles of any small business investment company
shall specify in general terms the objects for which the company is
formed, the name assumed by such company, the area or areas in
which its operations are to be carried on, the place where its prin-
cipal office is to be located, and the amount and classes of its
shares of capital stock. Such articles may contain any other provi-
sions not inconsistent with this Act that the company may see fit
to adopt for the regulation of its business and the conduct of its af-
fairs. Such articles and any amendments thereto adopted from time
to time shall be subject to the approval of the Administration.

(c) ISSUANCE OF LICENSE.—

(1) SUBMISSION OF APPLICATION.—Each applicant for a li-
cense to operate as a small business investment company
under this Act shall submit to the Administrator an applica-
tion, in a form and including such documentation as may be
prescribed by the Administrator.

(2) PROCEDURES.—

(A) StAaTUS.—Not later than 90 days after the initial
receipt by the Administrator of an application under this
subsection, the Administrator shall provide the applicant
with a written report detailing the status of the applica-
tion and any requirements remaining for completion of the
application.

(B) APPROVAL OR DISAPPROVAL.—Within a reasonable
time after receiving a completed application submitted in
accordance with this subsection and in accordance with
such requirements as the Administrator may prescribe by
regulation, the Administrator shall—

(i) approve the application and issue a license for
such operation to the applicant if the requirements of
this section are satisfied; or

February 3, 2021 As Amended Through P.L. 116-260, Enacted December 27, 2020



G:\COMP\SBA\SMALL BUSINESS INVESTMENT ACT OF 1958. XML

1 SMALL BUSINESS INVESTMENT ACT OF 1958 Sec. 301

(i1) disapprove the application and notify the ap-
plicant in writing of the disapproval.

(3) MATTERS CONSIDERED.—In reviewing and processing
any application under this subsection, the Administrator—

(A) shall determine whether—

(i) the applicant meets the requirements of sub-
sections (a) and (c) of section 302; and

(ii) the management of the applicant is qualified
and has the knowledge, experience, and capability nec-
essary to comply with this Act;

(B) shall take into consideration—

(i) the need for and availability of financing for
small business concerns in the geographic area in
which the applicant is to commence business;

(ii) the general business reputation of the owners
and management of the applicant; and

(iii) the probability of successful operations of the
applicant, including adequate profitability and finan-
cial soundness;

(C) shall not take into consideration any projected
shortage or unavailability of leverage; and

(D) shall give first priority to an applicant that is lo-
cated in an underlicensed State with below median financ-
ing, as determined by the Administrator.

(4) EXCEPTION.—

(A) IN GENERAL.—Notwithstanding any other provision
of this Act, the Administrator may, in the discretion of the
Administrator and based on a showing of special cir-
cumstances and good cause, approve an application and
issue a license under this subsection with respect to any
applicant that—

(i) has private capital of not less than $3,000,000;

(i) would otherwise be issued a license under this
subsection, except that the applicant does not satisfy
the requirements of section 302(a); and

(iii) has a viable business plan reasonably pro-
jecting profitable operations and a reasonable time-
table for achieving a level of private capital that satis-
fies the requirements of section 302(a).

(B) LEVERAGE.—An applicant licensed pursuant to the
exception provided in this paragraph shall not be eligible
to receive leverage as a licensee until the applicant satis-
fies the requirements of section 302(a), unless the appli-
cant—

(i) is located in a State that—

(I) is not served by a licensee; or
(IT) is an underlicensed State; and

(i) agrees to be limited to 1 tier of leverage avail-
able under section 302(b), until the applicant meets
the requirements of section 302(a).

(d) [Repealed]
(e) FEES.—
February 3, 2021 As Amended Through P.L. 116-260, Enacted December 27, 2020
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(1) IN GENERAL.—The Administration may prescribe fees to
be paid by each applicant for a license to operate as a small
business investment company under this Act.

(2) USE OF AMOUNTS.—Fees collected under this sub-
section—

(A) shall be deposited in the account for salaries and
expenses of the Administration; and

(B) are authorized to be appropriated solely to cover
the costs of licensing examinations.

CAPITAL REQUIREMENTS 2

SEc. 302. [15 U.S.C. 682]
(a) AMOUNT.—

(1) IN GENERAL.—Except as provided in paragraph (2), the
private capital of each licensee shall be not less than—

(A) $5,000,000; or

(B) $10,000,000, with respect to each licensee author-
ized or seeking authority to issue participating securities
to be purchased or guaranteed by the Administration
under this Act.

(2) EXCEPTION.—The Administrator may, in the discretion
of the Administrator and based on a showing of special cir-
cumstances and good cause, permit the private capital of a li-
censee authorized or seeking authorization to issue partici-
pating securities to be purchased or guaranteed by the Admin-
istration to be less than $10,000,000, but not less than
$5,000,000, if the Administrator determines that such action
would not create or otherwise contribute to an unreasonable
risk of default or loss to the Federal Government.

(3) ADEQUACY.—In addition to the requirements of para-
graph (1), the Administrator shall—

(A) determine whether the private capital of each li-
censee is adequate to assure a reasonable prospect that
the licensee will be operated soundly and profitably, and
managed actively and prudently in accordance with its ar-
ticles; and

(B) determine that the licensee will be able3 both
prior to licensing and prior to approving any request for fi-
nancing, to make periodic payments on any debt of the
company which is interest bearing and shall take into con-
sideration the income which the company anticipates on
its contemplated investments, the experience of the com-
pany’s owners and managers, the history of the company
as an entity, if any, and the company’s financial resources.
(4) EXEMPTION FROM CAPITAL REQUIREMENTS.—The Admin-

istrator may, in the discretion of the Administrator, approve le-
verage for any licensee licensed under subsection (¢) or (d) of
section 301 before the date of enactment of the Small Business
Program Improvement Act of 1996 that does not meet the cap-
ital requirements of paragraph (1), if—

2So0 in law. Probably should read “SEC. 302. CAPITAL REQUIREMENTS.”.
3So0 in law. A comma should appear after the phrase “will be able”. See amendment made
by section 208(c)(1) of division D of Public Law 104—208 (110 Stat. 3009-742).
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(A) the licensee certifies in writing that not less 50
percent of the aggregate dollar amount of its financings
after the date of enactment of the Small Business Program
Improvement Act of 1996 will be provided to smaller enter-
prises; and

(B) the Administrator determines that such action
would not create or otherwise contribute to an unreason-
able risk of default or loss to the United States Govern-
ment.

(b) FINANCIAL INSTITUTION INVESTMENTS.—

(1) CERTAIN BANKS.—Notwithstanding the provisions of
section 6(a)(1) of the Bank Holding Company Act of 1956, any
national bank, or any member bank of the Federal Reserve
System or nonmember insured bank to the extent permitted
under applicable State law, may invest in any 1 or more small
business investment companies, or in any entity established to
invest solely in small business investment companies, except
that in no event shall the total amount of such investments of
any such bank exceed 5 percent of the capital and surplus of
the bank.

(2) CERTAIN SAVINGS ASSOCIATIONS.—Notwithstanding any
other provision of law, any Federal savings association may in-
vest in any one or more small business investment companies,
or in any entity established to invest solely in small business
investment companies, except that in no event may the total
amount of such investments by any such Federal savings asso-
ciation exceed 5 percent of the capital and surplus of the Fed-
eral savings association.

(c) DIVERSIFICATION OF OWNERSHIP.—The Administrator shall
ensure that the management of each licensee licensed after the
date of enactment of the Small Business Program Improvement Act
of 1996 is sufficiently diversified from and unaffiliated with the
ownership of the licensee in a manner that ensures independence
and objectivity in the financial management and oversight of the
investments and operations of the licensee.

BORROWING POWER

Sec. 303. [15 U.S.C. 6831 (a) Each small business investment
company shall have authority to borrow money and to issue its se-
curities, promissory notes, or other obligations under such general
conditions and subject to such limitations and regulations as the
Administration may prescribe.

(b) To encourage the formation and growth of small business
investment companies the Administration is authorized when au-
thorized in appropriation Acts, to purchase, or to guarantee the
timely payment of all principal and interest as scheduled on, de-
bentures or participating securities issued by such companies. Such
purchases or guarantees may be made by the Administration on
such terms and conditions as it deems appropriate, pursuant to
regulations issued by the Administration. The full faith and credit
of the United States is pledged to the payment of all amounts
which may be required to be paid under any guarantee under this
subsection. Debentures purchased or guaranteed by the Adminis-

February 3, 2021 As Amended Through P.L. 116-260, Enacted December 27, 2020
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tration under this subsection shall be subordinate to any other de-
benture bonds, promissory notes, or other debts and obligations of
such companies, unless the Administration in its exercise of rea-
sonable investment prudence and in considering the financial
soundness of such company determines otherwise. Such debentures
may be issued for a term of not to exceed fifteen years and shall
bear interest at a rate not less than a rate determined by the Sec-
retary of the Treasury taking into consideration the current aver-
age market yield on outstanding marketable obligations of the
United States with remaining periods to maturity comparable to
the average maturities on such debentures, adjusted to the nearest
one-eighth of 1 per centum, plus, for debentures obligated after
September 30, 2001, an additional charge, in an amount estab-
lished annually by the Administration, as necessary to reduce to
zero the cost (as defined in section 502 of the Federal Credit Re-
form Act of 1990 (2 U.S.C. 661la)) to the Administration of pur-
chasing and guaranteeing debentures under this Act, which
amount may not exceed 1.38 percent per year, and which shall be
paid to and retained by the Administration. The debentures or par-
ticipating securities shall also contain such other terms as the Ad-
ministration may fix, and shall be subject to the following restric-
tions and limitations:

(1) The total amount of debentures and participating secu-
rities that may be guaranteed by the Administration and out-
standing from a company licensed under section 301(c) of this
Act shall not exceed 300 per centum of the private capital of
such company: Provided, That nothing in this paragraph shall
require any such company that on March 31, 1993, has out-
standing debentures in excess of 300 per centum of its private
capital to prepay such excess: And provided further, That any
such company may apply for an additional debenture guar-
antee or participating security guarantee with the proceeds to
be used solely to pay the amount due on such maturing deben-
ture, but the maturity of the new debenture or security shall
be not later than September 30, 2002.

(2) MAXIMUM LEVERAGE.—

(A) IN GENERAL.—The maximum amount of out-

standing leverage made available to any one company li-

censed under section 301(c) of this Act may not exceed the

lesser of—
(1) 300 percent of such company’s private capital;
or
(i1) $175,000,000.
(B) MULTIPLE LICENSES UNDER COMMON CONTROL.—

The maximum amount of outstanding leverage made avail-

able to two or more companies licensed under section

301(c) of this Act that are commonly controlled (as deter-

mined by the Administrator) and not under capital impair-

ment may not exceed $350,000,000.
(C) INVESTMENTS IN LOW-INCOME GEOGRAPHIC

AREAS.—(i) In calculating the outstanding leverage of a

company for the purposes of subparagraph (A), the Admin-

istrator shall not include the amount of the cost basis of

any equity investment made by the company in a smaller

February 3, 2021 As Amended Through P.L. 116-260, Enacted December 27, 2020
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enterprise located in a low-income geographic area (as de-
fined in section 351), to the extent that the total of such
amounts does not exceed 50 percent of the company’s pri-

vate capital.

(i1)* The maximum amount of outstanding lever-
age made available to—

(I) any 1 company described in clause (iii)
may not exceed the lesser of 300 percent of private
capital of the company, or $175,000,000; and

(IT) 2 or more companies described in clause
(ii1) that are under common control (as determined
by the Administrator) may not exceed
$250,000,000.

(iii)4 A company described in this clause is a com-
pany licensed under section 301(c) in the first fiscal
year after the date of enactment of this clause or any
fiscal year thereafter that certifies in writing that not
less than 50 percent of the dollar amount of invest-
ments of that company shall be made in companies
that are located in a low-income geographic area (as
that term is defined in section 351).

(D) INVESTMENTS IN ENERGY SAVING SMALL BUSI-

NESSES.—

(1) IN GENERAL.—Subject to clause (ii), in calcu-
lating the outstanding leverage of a company for pur-
poses of subparagraph (A), the Administrator shall ex-
clude the amount of the cost basis of any Energy Sav-
ing qualified investment in a smaller enterprise made
in the first fiscal year after the date of enactment of
this subparagraph or any fiscal year thereafter by a
company licensed in the applicable fiscal year.

(i) LIMITATIONS.—

(I) AMOUNT OF EXCLUSION.—The amount ex-
cluded under clause (i) for a company shall not ex-
ceed 33 percent of the private capital of that com-
pany.

(IT) MAXIMUM INVESTMENT.—A company shall
not make an Energy Saving qualified investment
in any one entity in an amount equal to more
than 20 percent of the private capital of that com-

ny.

(III) OTHER TERMS.—The exclusion of
amounts under clause (i) shall be subject to such
terms as the Administrator may impose to ensure
that there is no cost (as that term is defined in
section 502 of the Federal Credit Reform Act of
1990 (2 U.S.C. 661a)) with respect to purchasing
or guaranteeing any debenture involved.

(3) Subject to the foregoing dollar and percentage limits, a
company licensed under section 301(c) of this Act may issue
and have outstanding both guaranteed debentures and partici-
pating securities: Provided, That the total amount of partici-

4 Margin so in law.
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pating securities outstanding shall not exceed 200 per centum

of private capital.

For purposes of this subsection, the term “venture capital” includes
such common stock, preferred stock, or other financing with subor-
dination or nonamortization characteristics as the Administration
determines to be substantially similar to equity financing.

(c) THIRD PARTY DEBT.—The Administrator—

(1) shall not permit a licensee having outstanding leverage
to incur third party debt that would create or contribute to an
unreasonable risk of default or loss to the Federal Government;

(2) shall permit such licensees to incur third party debt
only on such terms and subject to such conditions as may be
established by the Administrator, by regulation or otherwise.
(d) INVESTMENTS IN SMALLER ENTERPRISES.—The Adminis-

trator shall require each licensee, as a condition of approval of an
application for leverage, to certify in writing that not less than 25
percent of the aggregate dollar amount of financings of that li-
censee shall be provided to smaller enterprises.

(e) CAPITAL IMPAIRMENT.—Before approving any application for
leverage submitted by a licensee under this Act, the Adminis-
trator—

(1) shall determine that the private capital of the licensee
meets the requirements of section 302(a); and

(2) shall determine, taking into account the nature of the
assets of the licensee, the amount and terms of any third party
debt owed by such licensee, and any other factors determined
to be relevant by the Administrator, that the private capital of
the licensee has not been impaired to such an extent that the
issuance of additional leverage would create or otherwise con-
tribute to an unreasonable risk of default or loss to the Federal
Government.

(f) REDEMPTION OR REPURCHASE OF PREFERRED STOCK.—Not-
withstanding any other provision of law—

(1) the Administrator may allow the issuer of any pre-
ferred stock sold to the Administration before November 1,
1989 to redeem or repurchase such stock, upon the payment to
the Administration of an amount less than the par value of
such stock, for a repurchase price determined by the Adminis-
trator after consideration of all relevant factors, including—

(A) the market value of the stock;

(B) the value of benefits provided and anticipated to
accrue to the issuer;

(C) the amount of dividends paid, accrued, and antici-
pated; and

(D) the estimate of the Administrator of any antici-
pated redemption; and

(2) any moneys received by the Administration from the
repurchase of preferred stock shall be available solely to pro-
vide debenture leverage to licensees having 50 percent or more
in aggregate dollar amount of their financings invested in
smaller enterprises.

(g) In order to encourage small business investment companies
to provide equity capital to small businesses, the Administration is
authorized to guarantee the payment of the redemption price and
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prioritized payments on participating securities issued by such
companies which are licensed pursuant to section 301(c) of this Act,
and a trust or a pool acting on behalf of the Administration is au-
thorized to purchase such securities. Such guarantees and pur-
chases shall be made on such terms and conditions as the Adminis-
tration shall establish by regulation. For purposes of this section,
(A) the term “participating securities” includes preferred stock, a
preferred limited partnership interest or a similar instrument, in-
cluding debentures under the terms of which interest is payable
only to the extent of earnings and (B) the term “prioritized pay-
ments” includes dividends on stock, interest on qualifying deben-
tures, or priority returns on preferred limited partnership interests
which are paid only to the extent of earnings. Participating securi-
ties guaranteed under this subsection shall be subject to the fol-
lowing restrictions and limitations, in addition to such other re-
strictions and limitations as the Administration may determine:

(1) Participating securities shall be redeemed not later
than 15 years after their date of issuance for an amount equal
to 100 per centum of the original issue price plus the amount
of any accrued prioritized payment: Provided, That if, at the
time the securities are redeemed, whether as scheduled or in
advance, the issuing company (A) has not paid all accrued
prioritized payments in full as provided in paragraph (2) below
and (B) has not sold or otherwise disposed of all investments
subject to profit distributions pursuant to paragraph (11), the
company’s obligation to pay accrued and unpaid prioritized
payments shall continue and payment shall be made from the
realized gain, if any, on the disposition of such investments,
but if on disposition there is no realized gain, the obligation to
pay accrued and unpaid prioritized payments shall be extin-
guished: Provided further, That in the interim, the company
shall not make any in-kind distributions of such investments
unless it pays to the Administration such sums, up to the
amount of the unrealized appreciation on such investments, as
may be necessary to pay in full the accrued prioritized pay-
ments.

(2) Prioritized payments on participating securities shall
be preferred and cumulative and payable out of the retained
earnings available for distribution, as defined by the Adminis-
tration, of the issuing company at a rate determined by the
Secretary of the Treasury taking into consideration the current
average market yield on outstanding marketable obligations of
the United States with remaining periods to maturity com-
parable to the average maturities on such securities, adjusted
to the nearest one-eighth of 1 percent, plus, for participating
securities obligated after September 30, 2001, an additional
charge, in an amount established annually by the Administra-
tion, as necessary to reduce to zero the cost (as defined in sec-
tion 502 of the Federal Credit Reform Act of 1990 (2 U.S.C.
661a)) to the Administration of purchasing and guaranteeing
participating securities under this Act, which amount may not
exceed 1.46 percent per year, and which shall be paid to and
retained by the Administration.
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(3) In the event of liquidation of the company, partici-
pating securities shall be senior in priority for all purposes to
all other equity interests in the issuing company, whenever
created.

(4) Any company issuing a participating security under
this Act shall commit to invest or shall invest an amount equal
to the outstanding face value of such security solely in equity
capital. As used in this subsection, “equity capital” means com-
mon or preferred stock or a similar instrument, including sub-
ordinated debt with equity features which is not amortized and
which provides for interest payments from appropriate sources,
as determined by the Administration.

(5) The only debt (other than leverage obtained in accord-
ance with this title) which any company issuing a participating
security under this subsection may have outstanding shall be
temporary debt in amounts limited to not more than 50 per
centum of private capital.

(6) The Administration may permit the proceeds of a par-
ticipating security to be used to pay the principal amount due
on outstanding debentures guaranteed by the Administration,
if (A) the company has outstanding equity capital invested in
an amount equal to the amount of the debentures being refi-
nanced and (B) the Administration receives profit participation
on such terms and conditions as it may determine, but not to
exceed the per centums specified in paragraph (11).

(7) For purposes of computing profit participation under
paragraph (11), except as otherwise determined by the Admin-
istration, the management expenses of any company which
issues participating securities shall not be greater than 2.5 per
centum per annum of the combined capital of the company,

lus $125,000 if the company’s combined capital is less than
520,000,000. For purposes of this paragraph, (A) the term
“combined capital” means the aggregate amount of private cap-
ital and outstanding leverage and (B) the term “management
expenses” includes salaries, office expenses, travel, business
development, office and equipment rental, bookkeeping and the
development, investigation and monitoring of investments, but
does not include the cost of services provided by specialized
outside consultants, outside lawyers and outside auditors, who
perform services not generally expected of a venture capital
company nor does such term include the cost of services pro-
vided by any affiliate of the company which are not part of the
normal process of making and monitoring venture capital in-
vestments.

(8) Notwithstanding paragraph (9), if a company is oper-
ating as a limited partnership or as a subchapter S corporation
or an equivalent pass-through entity for tax purposes and if
there are no accumulated and unpaid prioritized payments, the
company may make annual distributions to the partners,
shareholders, or members in amounts not greater than each
partner’s, shareholder’s, or member’s maximum tax liability.
For purposes of this paragraph, the term “maximum tax liabil-
ity” means the amount of income allocated to each partner,
shareholder, or member (including an allocation to the Admin-
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istration as if it were a taxpayer) for Federal income tax pur-
poses in the income tax return filed or to be filed by the com-
pany with respect to the fiscal year of the company imme-
diately preceding such distribution, multiplied by the highest
combined marginal Federal and State income tax rates for cor-
porations or individuals, whichever is higher, on each type of
income included in such return. For purposes of this para-
graph, the term “State income tax” means the income tax of
the State where the company’s principal place of business is lo-
cated. A company may also elect to make a distribution under
this paragraph at any time during any calendar quarter based
on an estimate of the maximum tax liability. If a company
makes 1 or more interim distributions for a calendar year, and
the aggregate amount of those distributions exceeds the max-
imum amount that the company could have distributed based
on a single annual computation, any subsequent distribution
by the company under this paragraph shall be reduced by an
amount equal to the excess amount distributed.

(9) After making any distributions as provided in para-
graph (8), a company with participating securities outstanding
may distribute the balance of income to its investors, specifi-
cally including the Administration, in the per centums speci-
fied in paragraph (11), if there are no accumulated and unpaid
prioritized payments and if all amounts due the Administra-
tion pursuant to paragraph (11) have been paid in full, subject
to the following conditions:

(A) As of the date of the proposed distribution, if the
amount of leverage outstanding is more than 200 per cen-
tum of the amount of private capital, any amounts distrib-
uted shall be made to private investors and to the Admin-
istration in the ratio of leverage to private capital.

(B) As of the date of the proposed distribution, if the
amount of leverage outstanding is more than 100 per cen-
tum but not more than 200 per centum of the amount of
private capital, 50 per centum of any amounts distributed
shall be made to the Administration and 50 per centum
shall be made to the private investors.

(C) If the amount of leverage outstanding is 100 per
centum, or less, of the amount of private capital, the ratio
shall be that for distribution of profits as provided in para-
graph (11).

(D) Any amounts received by the Administration
under subparagraph (A) or (B) shall be applied first as
profit participation as provided in paragraph (11) and any
remainder shall be applied as a prepayment of the prin-
cipal amount of the participating securities or debentures.
(10) After making any distributions pursuant to paragraph

(8), a company with participating securities outstanding may
return capital to its investors, specifically including the Admin-
istration, if there are no accumulated and unpaid prioritized
payments and if all amounts due the Administration pursuant
to paragraph (11) have been paid in full. Any distributions
under this paragraph shall be made to private investors and
to the Administration in the ratio of private capital to leverage
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as of the date of the proposed distribution: Provided, That if
the amount of leverage outstanding is less than 50 per centum
of the amount of private capital or $10,000,000, whichever is
less, no distribution shall be required to be made to the Admin-
istration unless the Administration determines, on a case by
case basis, to require distributions to the Administration to re-
duce the amount of outstanding leverage to an amount less
than $10,000,000.

(11)(A) A company which issues participating securities
shall agree to allocate to the Administration a share of its prof-
its determined by the relationship of its private capital to the
amount of participating securities guaranteed by the Adminis-
tration in accordance with the following:

(i) If the total amount of participating securities is 100
per centum of private capital or less, the company shall al-
locate to the Administration a per centum share computed
as follows: the amount of participating securities divided
by private capital times 9 per centum.

(i) If the total amount of participating securities is
more than 100 per centum but not greater than 200 per
centum of private capital, the company shall allocate to
fhe Administration a per centum share computed as fol-
OWS:

(I) 9 per centum, plus

(IT) 38 per centum of the amount of participating
securities minus private capital divided by private
capital.

(}]13) Notwithstanding any other provision of this para-
graph—

(i) in no event shall the total per centum required by
this paragraph exceed 12 per centum, unless required pur-
suant to the provisions of (ii) below,

(i1) if, on the date the participating securities are mar-
keted, the interest rate on Treasury bonds with a maturity
of 10 years is a rate other than 8 per centum, the Adminis-
tration shall adjust the rate specified in paragraph (A)
above, either higher or lower, by the same per centum by
which the Treasury bond rate is higher or lower than 8 per
centum, and

(ii1) this paragraph shall not be construed to create
any ownership interest of the Administration in the com-
pany.

(12) A company may elect to make an in-kind distribution
of securities only if such securities are publicly traded and
marketable. The company shall deposit the Administration’s
share of such securities for disposition with a trustee des-
ignated by the Administration or, at its option and with the
agreement of the company, the Administration may direct the
company to retain the Administration’s share. If the company
retains the Administration’s share, it shall sell the Administra-
tion’s share and promptly remit the proceeds to the Adminis-
tration. As used in this paragraph, the term “trustee” means
a person who is knowledgeable about and proficient in the
marketing of thinly traded securities.
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(h) The computation of amounts due the Administration under
participating securities shall be subject to the following terms and
conditions:

(1) The formula in subsection (g)(11) shall be computed an-
nually and the Administration shall receive distributions of its
profit participation at the same time as other investors in the
company.

(2) The formula shall not be modified due to an increase
in the private capital unless the increase is provided for in a
proposed business plan submitted to and approved by the Ad-
ministration.

(3) After distributions have been made, the Administra-
tion’s share of such distributions shall not be recomputed or re-
duced.

(4) If the company prepays or repays the participating se-
curities, the Administration shall receive the requisite partici-
pation upon the distribution of profits due to any investments
held by the company on the date of the repayment or prepay-
ment.

(5) If a company is licensed on or before March 31, 1993,
it may elect to exclude from profit participation all investments
held on that date and in such case the Administration shall de-
termine the amount of the future expenses attributable to such
prior investment: Provided, That if the company issues partici-
pating securities to refinance debentures as authorized in sub-
section (g)(6), it may not elect to exclude profits on existing in-
vestments under this paragraph.

(i) LEVERAGE FEE.—With respect to leverage granted by the
Administration to a licensee, the Administration shall collect from
the licensee a nonrefundable fee in an amount equal to 3 percent
of the face amount of leverage granted to the licensee in the fol-
lowing manner: 1 percent upon the date on which the Administra-
tion enters into any commitment for such leverage with the li-
censee, and the balance of 2 percent (or 3 percent if no commitment
has been entered into by the Administration) on the date on which
the leverage is drawn by the licensee.

(j) CALCULATION OF SUBSIDY RATE.—AIll fees, interest, and
profits received and retained by the Administration under this sec-
tion shall be included in the calculations made by the Director of
the Office of Management and Budget to offset the cost (as that
term is defined in section 502 of the Federal Credit Reform Act of
1990) to the Administration of purchasing and guaranteeing deben-
tures and participating securities under this Act.

(k) ENERGY SAVING DEBENTURES.—In addition to any other au-
thority under this Act, a small business investment company li-
censed in the first fiscal year after the date of enactment of this
subsection or any fiscal year thereafter may issue Energy Saving
debentures.

PROVISION OF EQUITY CAPITAL FOR SMALL BUSINESS CONCERNS

SeEc. 304. [15 U.S.C. 684] (a) It shall be a function of each
small business investment company to provide a source of equity
capital for incorporated and unincorporated small-business con-
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cerns, in such manner and under such terms as the small business
investment company may fix in accordance with the regulations of
the Administration.

(b) Before any capital is provided to a small-business concern
under this section—

(1) the company may require such concern to refinance any
or all of its outstanding indebtedness so that the company is
the only holder of any evidence of indebtedness of such con-
cern; and

(2) except as provided in regulations issued by the Admin-
istration, such concern shall agree that it will not thereafter
incur any indebtedness without first securing the approval of
the company and giving the company the first opportunity to
finance such indebtedness.

(c) [Repealed by Pub. L. 90-104, 81 Stat. 271]

(d) Equity capital provided to incorporated small-business con-
cerns under this section may be provided directly or in cooperation
with other investors, incorporated or unincorporated, through
agreements to participate on an immediate basis.

LONG-TERM LOANS TO SMALL-BUSINESS CONCERNS

SeEc. 305. [15 U.S.C. 685] (a) Each company is authorized to
make loans, in the manner and subject to the conditions described
in this section, to incorporated and unincorporated small-business
concerns in order to provide such concerns with funds needed for
sound financing, growth, modernization, and expansion.

(b) Loans made under this section may be made directly or in
cooperation with other lenders, incorporated or unincorporated,
through agreements to participate on an immediate or deferred
basis.

(¢) The maximum rate of interest for the company’s share of
any loan made under this section shall be determined by the Ad-
ministration: Provided, That the Administration also shall permit
those companies which have issued debentures pursuant to this Act
to charge a maximum rate of interest based upon the coupon rate
of interest on the outstanding debentures, determined on an an-
nual basis, plus such other expenses of the company as may be ap-
proved by the Administration.

(d) Any loan made under this section shall have a maturity not
exceeding twenty years.

(e) Any loan made under this section shall be of such sound
value, or so secured, as reasonably to assure repayment.

(f) Any company which has made a loan to a small-business
concern under this section is authorized to extend the maturity of
or renew such loan for additional periods, not exceeding ten years,
if the company finds that such extension or renewal will aid in the
orderly liquidation of such loan.

AGGREGATE LIMITATIONS

SEc. 306. [15 U.S.C. 6861
(a) PERCENTAGE LIMITATION ON PRIVATE CAPITAL.—If any
small business investment company has obtained financing from
the Administrator and such financing remains outstanding, the ag-
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gregate amount of securities acquired and for which commitments
may be issued by such company under the provisions of this title
for any single enterprise shall not, without the approval of the Ad-
ministrator, exceed 10 percent of the sum of—
(1) the private capital of such company; and
(2) the total amount of leverage projected by the company
in the company’s business plan that was approved by the Ad-
ministrator at the time of the grant of the company’s license.

(b) [Repealed by Pub. L. 92-595, 86 Stat. 1316.1]

(c) With respect to obligations or securities acquired prior to
the effective date of the Small Business Investment Act Amend-
ments of 1967, and with respect to legally binding commitments
issued prior to such date, the provisions of this section as in effect
immediately prior to such effective date shall continue to apply.

EXEMPTIONS

SEC. 307. (a) Section 3 of the Securities Act of 1933, as amend-
ed (15 U.S.C. 77c), is hereby amended by inserting at the end
thereof the following new subsection (c):

“(c) The Commission may from time to time by its rules and
regulations and subject to such terms and conditions as may be
prescribed therein, add to the securities exempted as provided in
this section any class of securities issued by a small business in-
vestment company under the Small Business Investment Act of
1958 if it finds, having regard to the purposes of that Act, that the
enforcement of this Act with respect to such securities is not nec-
essary in the public interest and for the protection of investors.”

(b) Section 304 of the Trust Indenture Act of 1939 (15 U.S.C.
77ddd) is hereby amended by adding the following subsection (e):

“(e) The Commission may from time to time by its rules and
regulations, and subject to such terms and conditions as may be
prescribed herein, add to the securities exempted as provided in
this section any class of securities issued by a small business in-
vestment company under the Small Business Investment Act of
1958 if it finds, having regard to the purposes of that Act, that the
enforcement of this Act with respect to such securities is not nec-
essary in the public interest and for the protection of investors.”

(c) Section 18 of the Investment Company Act of 1940 (15
}J.S.C. 80a-18) is amended by adding at the end thereof the fol-
owing:

“(k) The provisions of subparagraphs (A) and (B) of paragraph
(1) of subsection (a) of this section shall not apply to investment
companies operating under the Small Business Investment Act of
1958.”

MISCELLANEOUS

SEc. 308. [15 U.S.C. 687] (a) Wherever practicable the oper-
ations of a small business investment company, including the gen-
eration of business, may be undertaken in cooperation with banks
or other investors or lenders, incorporated or unincorporated, and
any servicing or initial investigation required for loans or acquisi-
tions of securities by the company under the provisions of this Act
may be handled through such banks or other investors or lenders

February 3, 2021 As Amended Through P.L. 116-260, Enacted December 27, 2020



G:\COMP\SBA\SMALL BUSINESS INVESTMENT ACT OF 1958. XML

Sec. 308 SMALL BUSINESS INVESTMENT ACT OF 1958 20

on a fee basis. Any small business investment company may re-
ceive fees for services rendered to such banks and other investors
and lenders.

(b) Each small business investment company may make use,
wherever practicable, of the advisory services of the Federal Re-
serve System and of the Department of Commerce which are avail-
able for and useful to industrial and commercial businesses, and
may provide consulting and advisory services on a fee basis and
have on its staff persons competent to provide such services. Any
Federal Reserve bank is authorized to act as a depository or fiscal
agent for any company operating under the provisions of this Act.
Any 5 such company that is licensed before October 1, 2004 and has
outstanding financings is authorized to invest funds not needed for
its operations—

(1) in direct obligations of, or obligations guaranteed as to
principal and interest by, the United States;

(2) in certificates of deposit or other accounts of federally
insured banks or other federally insured depository institu-
tions, if the certificates or other accounts mature or are other-
wise fully available not more than 1 year after the date of the
investment; or

(3) in mutual funds, securities, or other instruments that
consist of, or represent pooled assets of, investments described
in paragraphs (1) or (2).

(c) The Administration is authorized to prescribe regulations
governing the operations of small business investment companies,
and to carry out the provisions of this Act, in accordance with the
purposes of this Act.

(d) Should any small business investment company violate or
fail to comply with any of the provisions of this Act or of regula-
tions prescribed hereunder, all of its rights, privileges, and fran-
chises derived therefrom may thereby be forfeited. Before any such
company shall be declared dissolved, or its rights, privileges, and
franchises forfeited, any noncompliance with or violation of this Act
shall be determined and adjudged by a court of the United States
of competent jurisdiction in a suit brought for that purpose in the
district, territory, or other place subject to the jurisdiction of the
United States, in which the principal office of such company is lo-
cated. Any such suit shall be brought by the United States at the
instance of the Administration or the Attorney General.

(e) Except as expressly provided otherwise in this Act, nothing
in this Act or in any other provision of law shall be deemed to im-
pose any liability on the United States with respect to any obliga-
tions entered into, or stocks issued, or commitments made, by any
company operating under the provisions of this Act.

(f) In the performance of, and with respect to the functions,
powers, and duties vested by this Act, the Administrator and the
Administration shall (in addition to any authority otherwise vested
by this Act) have the functions, powers, and duties set forth in the

5Section 202 of the Small Business Reauthorization and Manufacturing Assistance Act of
2004 (division K of Public Law 108-447; 118 Stat. 3465) provides for an amendment that strikes
and inserts the last sentence of section 308(b). The amendment instruction probably should have
included the words “of 1958” after the “Small Business Investment Act” and was executed to
reflect the probable intent of Congress.
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Small Business Act, and the provisions of sections 13 and 16 of
that Act, insofar as applicable, are extended to the functions of the
Administrator and the Administration under this Act.

(g)(1) The Administration shall include in its annual report,
made pursuant to section 10(a) of the Small Business Act, a full
and detailed account of its operations under this Act. Such report
shall set forth the amount of losses sustained by the Government
as a result of such operations during the preceding fiscal year, to-
gether with an estimate of the total losses which the Government
can reasonably expect to incur as a result of such operations during
the then current fiscal year.

(2) In its annual report for the year ending December 31, 1967,
and in each succeeding annual report made pursuant to section
10(a) of the Small Business Act, the Administration shall include
full and detailed accounts relative to the following matters:

(A) The Administration’s recommendations with respect to
the feasibility and organization of a small business capital
bank to encourage private financing of small business invest-
ment companies to replace Government financing of such com-
panies.

(B) The Administration’s plans to insure the provision of
small business investment company financing and licensing to
all areas of the country and to all eligible small business con-
cerns including steps taken to accomplish same.

(C) Steps taken by the Administration to improve the
number of licensees in underlicensed States.

(D) The Administration’s plans to support States that seek
to increase the number of licensees in the State.

(E) Steps taken by the Administration to maximize
recoupment of Government funds incident to the inauguration
and administration of the small business investment company
program and to insure compliance with statutory and regu-
latory standards relating thereto.

(F) An accounting by the Bureau of the Budget with re-
spect to Federal expenditures to business by executive agen-
cies, specifying the proportion of said expenditures going to
business concerns falling above and below small business size
standards applicable to small business investment companies.

(G) An accounting by the Treasury Department with re-
spect to tax revenues accruing to the Government from busi-
ness concerns, incorporated and unincorporated, specifying the
source of such revenues by concerns falling above and below
the small business size standards applicable to small business
investment companies.

(H) An accounting by the Treasury Department with re-
spect to both tax losses and increased tax revenues related to
small business investment company financing of both indi-
vidual and corporate business taxpayers.

(I) Recommendations to the Treasury Department with re-
spect to additional tax incentives to improve and facilitate the
operations of small business investment companies and to en-
courage the use of their financing facilities by eligible small
business concerns.
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(J) A report from the Securities and Exchange Commission
enumerating actions undertaken by that agency to simplify
and minimize the regulatory requirements governing small
business investment companies under the Federal securities
laws and to eliminate overlapping regulation and jurisdiction
as between the Securities and Exchange Commission, the Ad-
ministration, and other agencies of the executive branch.

(K) A report from the Securities and Exchange Commis-
sion with respect to actions taken to facilitate and stabilize the
access of small business concerns to the securities markets.

(L) Actions undertaken by the Securities and Exchange
Commission to simplify compliance by small business invest-
ment companies with the requirements of the Investment Com-
pany Act of 1940 and to facilitate the election to be taxed as
regulated investment companies pursuant to section 851 of the
Internal Revenue Code of 1954.

(8) In its annual report for the year ending on December 31,
1993, and in each succeeding annual report made pursuant to sec-
tion 10(a) of the Small Business Act, the Administration shall in-
clude a full and detailed description or account relating to—

(A) the number of small business investment companies
the Administration licensed, the number of licensees that have
been placed in liquidation, and the number of licensees that
have surrendered their licenses in the previous year, identi-
fying the amount of government leverage each has received
and the type of leverage instruments each has used;

(B) the amount of government leverage that each licensee
received in the previous year and the types of leverage instru-
ments each licensee used;

(C) for each type of financing instrument, the sizes, geo-
graphic locations, and other characteristics of the small busi-
ness investment companies using them, including the extent to
which the investment companies have used the leverage from
each instrument to make small business loans, equity invest-
ments, or both;

(D) the frequency with which each type of investment in-
strument has been used in the current year and a comparison
of the current year with previous years; and

(E) the geographic dispersion of licensees in each State
compared to the population of the State, identifying under-
licensed States.

(h) CERTIFICATIONS OF ELIGIBILITY.—

(1) CERTIFICATION BY SMALL BUSINESS CONCERN.—Prior to
receiving financial assistance from a company licensed pursu-
ant to section 301, a small business concern shall certify in
writing that it meets the eligibility requirements of the Small
Business Investment Company Program or the Specialized
Small Business Investment Company Program, as applicable.

(2) CERTIFICATION BY COMPANY.—Prior to providing finan-
cial assistance to a small business concern under this Act, a
company licensed pursuant section 301 shall certify in writing
that it has reviewed the application for assistance of the small
business concern and that all documentation and other infor-
mation supports the eligibility of the applicant.
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(3) RETENTION OF CERTIFICATIONS.—Certificates made pur-
suant to paragraphs (1) and (2) shall be retained by the com-
pany licensed pursuant to section 301 for the duration of the
financial assistance.

(1)(1) The purpose of this subsection is to facilitate the orderly
and necessary flow of long-term loans and equity funds from small
business investment companies to small business concerns.

(2) In the case of a business loan, the small business invest-
ment company making such loan may charge interest on such loan
at a rate which does not exceed the maximum rate prescribed by
regulation by the Administration for loans made by any licensee
(determined without regard to any State rate incorporated by such
regulation). In this paragraph, the term “interest” includes only the
maximum mandatory sum, expressed in dollars or as a percentage
rate, that is payable with respect to the business loan amount re-
ceived by the small business concern, and does not include the
value, if any, of contingent obligations, including warrants, royalty,
or conversion rights, granting the small business investment com-
pany an ownership interest in the equity or increased future rev-
enue of the small business concern receiving the business loan.

(3) A State law or constitutional provision shall be preempted
for purposes of paragraph (2) with respect to any loan if such loan
is made before the date, on or after April 1, 1980, on which such
State adopts a law or certifies that the voters of such State have
voted in favor of any provision, constitutional or otherwise, which
states explicitly and by its terms that such State does not want the
provisions of this subsection to apply with respect to loans made
in such State, except that such State law or constitutional or other
provision shall be preempted in the case of a loan made, on or after
the date on which such law is adopted or such certification is made,
pursuant to a commitment to make such loan which was entered
into on or after April 1, 1980, and prior to the date on which such
law is adopted or such certification is made.

(4)(A) If the maximum rate of interest authorized under para-
graph (2) on any loan made by a small business investment com-
pany exceeds the rate which would be authorized by applicable
State law if such State law were not preempted for purposes of this
subsection, the charging of interest at any rate in excess of the rate
authorized by paragraph (2) shall be deemed a forfeiture of the
greater of (i) all interest which the loan carries with it, or (ii) all
interest which has been agreed to be paid thereon.

(B) In the case of any loan with respect to which there is a for-
feiture of interest under subparagraph (A), the person who paid the
interest may recover from a small business investment company
making such loan an amount equal to twice the amount of the in-
terest paid on such loan. Such interest may be recovered in a civil
action commenced in a court of appropriate jurisdiction not later
than two years after the most recent payment of interest.

REVOCATION AND SUSPENSION OF LICENSES; CEASE AND DESIST
ORDERS

SEc. 309. [15 U.S.C. 687a] (a) A license may be revoked or
suspended by the Administration—
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(1) for false statements knowingly made in any written
statement required under this title, or under any regulation
issued under this title by the Administration;

(2) if any written statement required under this title, or
under any regulation issued under this title by the Adminis-
trator, fails to state a material fact necessary in order to make
the statement not misleading in the light of the circumstances
under which the statement was made;

(3) for willful or repeated violation of, or willful or re-
peated failure to observe, any provision of this Act;

(4) for willful or repeated violation of or willful or repeated
failure to observe, any rule or regulation of the Administration
authorized by this Act; or

(5) for violation of, or failure to observe, any cease and de-
sist order issued by the Administration under this section.

(b) Where a licensee or any other person has not complied with
any provision of this Act, or of any regulation issued pursuant
thereto by the Administration, or is engaging or is about to engage
in any acts or practices which constitute or will constitute a viola-
tion of such Act or regulation, the Administration may order such
licensee or other person to cease and desist from such action or fail-
ure to act. The Administration may further order such licensee or
other person to take such action or to refrain from such action as
the Administration deems necessary to insure compliance with the
Act and the regulations. The Administration may also suspend the
license of a licensee, against whom an order has been issued, until
such licensee complies with such order.

(c) Before revoking or suspending a license pursuant to sub-
section (a) or issuing a cease and desist order pursuant to sub-
section (b), the Administration shall serve upon the licensee and
any other person involved an order to show cause why an order re-
voking or suspending the license or a cease and desist order should
not be issued. Any such order to show cause shall contain a state-
ment of the matters of fact and law asserted by the Administration
and the legal authority and jurisdiction under which a hearing is
to be held, and shall set forth that a hearing will be held before
the Administration at a time and place stated in the order. If after
hearing, or a waiver thereof, the Administration determines on the
record that an order revoking or suspending the license or a cease
and desist order should issue, it shall promptly issue such order,
which shall include a statement of the findings of the Administra-
tion and the grounds and reasons therefor and specify the effective
date of the order, and shall cause the order to be served on the li-
censee and any other person involved.

(d) The Administration may require by subpena the attendance
and testimony of witnesses and the production of all books, papers,
and documents relating to the hearing from any place in the
United States. Witnesses summoned before the Administration
shall be paid by the party at whose instance they were called the
same fees and mileage that are paid witnesses in the courts of the
United States. In case of disobedience to a subpena, the Adminis-
tration, or any party to a proceeding before the Administration,
may invoke the aid of any court of the United States in requiring
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the attendance and testimony of witnesses and the production of
books, papers, and documents.

(e) An order issued by the Administration under this section
shall be final and conclusive unless within thirty days after the
service thereof the licensee, or other person against whom an order
is issued, appeals to the United States court of appeals for the cir-
cuit in which such licensee has its principal place of business by
filing with the clerk of such court a petition praying that the Ad-
ministration’s order be set aside or modified in the manner stated
in the petition. After the expiration of such thirty days, a petition
may be filed only by leave of court on a showing of reasonable
grounds for failure to file the petition theretofore. The clerk of the
court shall immediately cause a copy of the petition to be delivered
to the Administration, and the Administration shall thereupon cer-
tify and file in the court a transcript of the record upon which the
order complained of was entered. If before such record is filed the
Administration amends or sets aside its order, in whole or in part,
the petitioner may amend the petition within such time as the
court may determine, on notice to the Administration. The filing of
a petition for review shall not of itself stay or suspend the oper-
ation of the order of the Administration, but the court of appeals
in its discretion may restrain or suspend, in whole or in part, the
operation of the order pending the final hearing and determination
of the petition. The court may affirm, modify, or set aside the order
of the Administration. If the court determines that the just and
proper disposition of the case requires the taking of additional evi-
dence, the court shall order the Administration to reopen the hear-
ing for the taking of such evidence, in such manner and upon such
terms and conditions as the court may deem proper. The Adminis-
tration may modify its findings as to the facts, or make new find-
ings, by reason of the additional evidence so taken, and it shall file
its modified or new findings and the amendments, if any, of its
order, with the record of such additional evidence. No objection to
an order of the Administration shall be considered by the court un-
less such objection was urged before the Administration or, if it
was not so urged, unless there were reasonable grounds for failure
to do so. The judgment and decree of the court affirming, modi-
fying, or setting aside any such order of the Administration shall
be subject only to review by the Supreme Court of the United
States upon certification or certiorari as provided in section 1254
of title 28, United States Code.

(f) If any licensee or other person against which or against
whom an order is issued under this section fails to obey the order,
the Administration may apply to the United States court of ap-
peals, within the circuit where the licensee has its principal place
of business, for the enforcement of the order and shall file a tran-
script of the record upon which the order complained of was en-
tered. Upon the filing of the application the court shall cause notice
thereof to be served on the licensee or other person. The evidence
to be considered, the procedure to be followed, and the jurisdiction
of the court shall be the same as is provided in subsection (e) for
applications to set aside or modify orders.
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EXAMINATIONS AND INVESTIGATIONS

SeEc. 310. [15 U.S.C. 687b] (a) The Administration may make
such investigations as it deems necessary to determine whether a
licensee or any other person has engaged or is about to engage in
any acts or practices which constitute or will constitute a violation
of any provision of this Act, or of any rule or regulation under this
Act, or of any order issued under this Act. The Administration
shall permit any person to file with it a statement in writing,
under oath or otherwise as the Administration shall determine, as
to all the facts and circumstances concerning the matter to be in-
vestigated. For the purpose of any investigation, the Administra-
tion is empowered to administer oaths and affirmations, subpena
witnesses, compel their attendance, take evidence, and require the
production of any books, papers, and documents which are relevant
to the inquiry. Such attendance of witnesses and the production of
any such records may be required from any place in the United
States. In case of contumacy by, or refusal to obey a subpena
issued to, any person, including a licensee, the Administration may
invoke the aid of any court of the United States within the jurisdic-
tion of which such investigation or proceeding is carried on, or
where such person resides or carries on business, in requiring the
attendance and testimony of witnesses and the production of books,
papers, and documents; and such court may issue an order requir-
ing such person to appear before the Administration, there to
produce records, if so ordered, or to give testimony touching the
matter under investigation. Any failure to obey such order of the
court may be punished by such court as a contempt thereof. All
process in any such case may be served in the judicial district
whereof such person is an inhabitant or wherever he may be found.

(b) Each small business investment company shall be subject
to examinations made by direction of the Investment Division of
the Administration, which may be conducted with the assistance of
a private sector entity that has both the qualifications to conduct
and expertise in conducting such examinations, and the cost of
such examinations, including the compensation of the examiners,
may in the discretion of the Administration be assessed against the
company examined and when so assessed shall be paid by such
company. Fees collected under this subsection shall be deposited in
the account for salaries and expenses of the Administration, and
are authorized to be appropriated solely to cover the costs of exami-
nations and other program oversight activities. Every such com-
pany shall make such reports to the Administration at such times
and in such form as the Administration may require; except that
the Administration is authorized to exempt from making such re-
ports any such company which is registered under the Investment
Company Act of 1940 to the extent necessary to avoid duplication
in reporting requirements.

(c) Each small business investment company shall be examined
at least every two years in such detail so as to determine whether
or not—

(1) it has engaged solely in lawful activities and those con-
templated by this title;
(2) it has engaged in prohibited conflicts of interest;
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(3) it has acquired or exercised illegal control of an as-
sisted small business;

(4) it has made investments in small businesses for not
less than 1 year;

(5) it has invested more than 20 per centum of its capital
]10111 any individual small business, if such restriction is applica-

e;

(6) it has engaged in relending, foreign investments, or
passive investments; or

(7) it has charged an interest rate in excess of the max-
imum permitted by law:

Provided, That the Administration may waive the examination (A)
for up to one additional year if, in its discretion, it determines such
a delay would be appropriate, based upon the amount of deben-
tures being issued by the company and its repayment record, the
prior operating experience of the company, the contents and results
of the last examination and the management expertise of the com-
pany, or (B) if it is a company whose operations have been sus-
pﬁnded while the company is involved in litigation or is in receiver-
ship.
(d) VALUATIONS.—

(1) FREQUENCY OF VALUATIONS.—

(A) IN GENERAL.—Each licensee shall submit to the
Administrator a written valuation of the loans and invest-
ments of the licensee not less often than semiannually or
otherwise upon the request of the Administrator, except
that any licensee with no leverage outstanding shall sub-
mit such valuations annually, unless the Administrator de-
termines otherwise.

(B) MATERIAL ADVERSE CHANGES.—Not later than 30
days after the end of a fiscal quarter of a licensee during
which a material adverse change in the aggregate valu-
ation of the loans and investments or operations of the li-
censee occurs, the licensee shall notify the Administrator
in writing of the nature and extent of that change.

(C) INDEPENDENT CERTIFICATION.—

(i) IN GENERAL.—Not less than once during each
fiscal year, each licensee shall submit to the Adminis-
trator the financial statements of the licensee, audited
by an independent certified public accountant ap-
proved by the Administrator.

(il) AUDIT REQUIREMENTS.—Each audit conducted
under clause (i) shall include—

(I) a review of the procedures and documenta-
tion used by the licensee in preparing the valu-
ations required by this section; and

(IT) a statement by the independent certified
public accountant that such valuations were pre-
pared in conformity with the valuation criteria ap-
plicable to the licensee established in accordance
with paragraph (2).

(2) VALUATION CRITERIA.—Each valuation submitted under
this subsection shall be prepared by the licensee in accordance
with valuation criteria, which shall—
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(A) be established or approved by the Administrator;
and

(B) include appropriate safeguards to ensure that the
noncash assets of a licensee are not overvalued.

INJUNCTIONS AND OTHER ORDERS

Sec. 311. [15 U.S.C. 687c] (a) Whenever, in the judgment of
the Administration, a licensee or any other person has engaged or
is about to engage in any acts or practices which constitute or will
constitute a violation of any provision of this Act, or of any rule or
regulation under this Act, or of any order issued under this Act,
the Administration may make application to the proper district
court of the United States or a United States court of any place
subject to the jurisdiction of the United States for an order enjoin-
ing such acts or practices, or for an order enforcing compliance
with such provision, rule, regulation, or order, and such courts
shall have jurisdiction of such actions and, upon a showing by the
Administration that such licensee or other person has engaged or
is about to engage in any such acts or practices, a permanent or
temporary injunction shall be granted without bond.

(b) In any such proceeding the court as a court of equity may,
to such extent as it deems necessary, take exclusive jurisdiction of
the licensee or licensees and the assets thereof, wherever located;
and the court shall have jurisdiction in any such proceeding to ap-
point a trustee or receiver to hold or administer under the direction
of the court the assets so possessed.

(c) The Administration shall have authority to act as trustee
or receiver of the licensee. Upon request by the Administration, the
court may appoint the Administration to act in such capacity un-
less the court deems such appointment inequitable or otherwise in-
appropriate by reason of the special circumstances involved.

CONFLICTS OF INTEREST

SEC. 312. [15 U.S.C. 687d] For the purpose of controlling con-
flicts of interest which may be detrimental to small business con-
cerns, to small business investment companies, to the shareholders,
partners, or members of either, or to the purposes of this Act, the
Administration shall adopt regulations to govern transactions with
any officer, director, shareholder, partner, or member of any small
business investment company, or with any person or concern, in
which any interest, direct or indirect, financial or otherwise, is held
by any officer, director, shareholder, partner, or member of (1) any
small business investment company, or (2) any person or concern
with an interest, direct or indirect, financial or otherwise, in any
small business investment company. Such regulations shall include
appropriate requirements for public disclosure necessary to the
purposes of this section.

SEC. 313. [15 U.S.C. 687e] REMOVAL OR SUSPENSION OF MANAGEMENT
OFFICIALS.

(a) DEFINITION OF “MANAGEMENT OFFICIAL”.—In this section,
the term “management official” means an officer, director, general
partner, manager, employee, agent, or other participant in the
management or conduct of the affairs of a licensee.
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(b) REMOVAL OF MANAGEMENT OFFICIALS.—

(1) NOTICE OF REMOVAL.—The Administrator may serve
upon any management official a written notice of its intention
to remove that management official whenever, in the opinion
of the Administrator—

(A) such management official—

(i) has willfully and knowingly committed any
substantial violation of—

(I) this Act;

(IT) any regulation issued under this Act; or

(IIT) a cease-and-desist order which has be-
come final; or

(i1) has willfully and knowingly committed or en-
gaged in any act, omission, or practice which con-
stitutes a substantial breach of a fiduciary duty of that
person as a management official; and
(B) the violation or breach of fiduciary duty is one in-

volving personal dishonesty on the part of such manage-

ment official.

(2) CONTENTS OF NOTICE.—A notice of intention to remove
a management official, as provided in paragraph (1), shall con-
tain a statement of the facts constituting grounds therefor, and
shall fix a time and place at which a hearing will be held
thereon.

(3) HEARINGS.—

(A) TIMING.—A hearing described in paragraph (2)
shall be fixed for a date not earlier than 30 days nor later
than 60 days after the date of service of notice of the hear-
ing, unless an earlier or a later date is set by the Adminis-
trator at the request of—

(i) the management official, and for good cause
shown; or

(i1) the Attorney General of the United States.

(B) CONSENT.—Unless the management official shall
appear at a hearing described in this paragraph in person
or by a duly authorized representative, that management
official shall be deemed to have consented to the issuance
of an order of removal under paragraph (1).

(4) ISSUANCE OF ORDER OF REMOVAL.—

(A) IN GENERAL.—In the event of consent under para-
graph (3)(B), or if upon the record made at a hearing de-
scribed in this subsection, the Administrator finds that
any of the grounds specified in the notice of removal has
been established, the Administrator may issue such orders
of removal from office as the Administrator deems appro-
priate.

(B) EFFECTIVENESS.—An order under subparagraph
(A) shall—

(i) become effective at the expiration of 30 days
after the date of service upon the subject licensee and
the management official concerned (except in the case
of an order issued upon consent as described in para-
graph (3)(B), which shall become effective at the time
specified in such order); and
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(i1) remain effective and enforceable, except to
such extent as it is stayed, modified, terminated, or
set aside by action of the Administrator or a reviewing
court in accordance with this section.

(c) AUTHORITY TO SUSPEND OR PROHIBIT PARTICIPATION.—

(1) IN GENERAL.—The Administrator may, if the Adminis-
trator deems it necessary for the protection of the licensee or
the interests of the Administration, suspend from office or pro-
hibit from further participation in any manner in the manage-
ment or conduct of the affairs of the licensee, or both, any
management official referred to in subsection (b)(1), by written
notice to such effect served upon the management official.

(2) EFFECTIVENESS.—A suspension or prohibition under
paragraph (1)—

(A) shall become effective upon service of notice under
paragraph (1); and

(B) unless stayed by a court in proceedings authorized
by paragraph (3), shall remain in effect—

(i) pending the completion of the administrative
proceedings pursuant to a notice of intention to re-
move served under subsection (b); and

(i1) until such time as the Administrator shall dis-
miss the charges specified in the notice, or, if an order
of removal or prohibition is issued against the man-
agement official, until the effective date of any such
order.

(3) JuDpIiCIAL REVIEW.—Not later than 10 days after any
management official has been suspended from office or prohib-
ited from participation in the management or conduct of the af-
fairs of a licensee, or both, under paragraph (1), that manage-
ment official may apply to the United States district court for
the judicial district in which the home office of the licensee is
located, or the United States District Court for the District of
Columbia, for a stay of the suspension or prohibition pending
the completion of the administrative proceedings pursuant to a
notice of intent to remove served upon the management official
under subsection (b), and such court shall have jurisdiction to
stay such action.

(d) AUTHORITY TO SUSPEND ON CRIMINAL CHARGES.—

(1) IN GENERAL.—Whenever a management official is
charged in any information, indictment, or complaint au-
thorized by a United States attorney, with the commission
of or participation in a felony involving dishonesty or
breach of trust, the Administrator may, by written notice
served upon that management official, suspend that man-
agement official from office or prohibit that management
official from further participation in any manner in the
{)naﬁagement or conduct of the affairs of the licensee, or

oth.

(2) EFFECTIVENESS.—A suspension or prohibition
under paragraph (1) shall remain in effect until the subject
information, indictment, or complaint is finally disposed of,
or until terminated by the Administrator.
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(3) AUTHORITY UPON CONVICTION.—If a judgment of
conviction with respect to an offense described in para-
graph (1) is entered against a management official, then at
such time as the judgment is not subject to further appel-
late review, the Administrator may issue and serve upon
the management official an order removing that manage-
ment official, which removal shall become effective upon
service of a copy of the order upon the licensee.

(4) AUTHORITY UPON DISMISSAL OR OTHER DISPOSI-
TION.—A finding of not guilty or other disposition of
charges described in paragraph (1) shall not preclude the
Administrator from thereafter instituting proceedings to
suspend or remove the management official from office, or
to prohibit the management official from participation in
the management or conduct of the affairs of the licensee,
or both, pursuant to subsection (b) or (c).

(e) NOTIFICATION TO LICENSEES.—Copies of each notice re-
quired to be served on a management official under this section
shall also be served upon the interested licensee.

(f) PROCEDURAL PROVISIONS; JUDICIAL REVIEW.—

(1) HEARING VENUE.—Any hearing provided for in this sec-
tion shall be—

(A) held in the Federal judicial district or in the terri-
tory in which the principal office of the licensee is located,
unless the party afforded the hearing consents to another
place; and

(B) conducted in accordance with the provisions of
chapter 5 of title 5, United States Code.

(2) ISSUANCE OF ORDERS.—After a hearing provided for in
this section, and not later than 90 days after the Administrator
has notified the parties that the case has been submitted for
final decision, the Administrator shall render a decision in the
matter (which shall include findings of fact upon which its de-
cision is predicated), and shall issue and cause to be served
upon each party to the proceeding an order or orders consistent
with the provisions of this section.

(3) AUTHORITY TO MODIFY ORDERS.—The Administrator
may modify, terminate, or set aside any order issued under
this section—

(A) at any time, upon such notice, and in such manner
as the Administrator deems proper, unless a petition for
review is timely filed in a court of appeals of the United
States, as provided in paragraph (4)(B), and thereafter
until the record in the proceeding has been filed in accord-
ance with paragraph (4)(C); and

(B) upon such filing of the record, with permission of
the court.

(4) JUDICIAL REVIEW.—

(A) IN GENERAL.—dJudicial review of an order issued
under this section shall be exclusively as provided in this
subsection.

(B) PETITION FOR REVIEW.—Any party to a hearing
provided for in this section may obtain a review of any
order issued pursuant to paragraph (2) (other than an
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order issued with the consent of the management official
concerned, or an order issued under subsection (d)), by fil-
ing in the court of appeals of the United States for the cir-
cuit in which the principal office of the licensee is located,
or in the United States Court of Appeals for the District
of Columbia Circuit, not later than 30 days after the date
of service of such order, a written petition praying that the
ordgr of the Administrator be modified, terminated, or set
aside.

(C) NOTIFICATION TO ADMINISTRATION.—A copy of a pe-
tition filed under subparagraph (B) shall be forthwith
transmitted by the clerk of the court to the Administrator,
and thereupon the Administrator shall file in the court the
record in the proceeding, as provided in section 2112 of
title 28, United States Code.

(D) CouRT JURISDICTION.—Upon the filing of a petition
under subparagraph (A)—

(i) the court shall have jurisdiction, which, upon
the filing of the record under subparagraph (C), shall
be exclusive, to affirm, modify, terminate, or set aside,
in whole or in part, the order of the Administrator, ex-
cept as provided in the last sentence of paragraph
(3)(B);

(i1) review of such proceedings shall be had as pro-
vided in chapter 7 of title 5, United States Code; and

(iii) the judgment and decree of the court shall be
final, except that the judgment and decree shall be
subject to review by the Supreme Court of the United
States upon certiorari, as provided in section 1254 of
title 28, United States Code.

(E) JUDICIAL REVIEW NOT A STAY.—The commencement
of proceedings for judicial review under this paragraph
shall not, unless specifically ordered by the court, operate
as a stay of any order issued by the Administrator under
this section.

UNLAWFUL ACTS AND OMISSIONS BY OFFICERS, DIRECTORS,
EMPLOYEES, OR AGENTS; BREACH OF FIDUCIARY DUTY

SEC. 314. [15 U.S.C. 687f] (a) Wherever a licensee violates any
provision of this Act or regulation issued thereunder by reason of
its failure to comply with the terms thereof or by reason of its en-
gaging in any act or practice which constitutes or will constitute a
violation thereof, such violation shall be deemed to be also a viola-
tion and an unlawful act on the part of any person who, directly
or indirectly, authorizes, orders, participates in, or causes, brings
about, counsels, aids, or abets in the commission of any acts, prac-
tices, or transactions which constitute or will constitute, in whole
or in part, such violation.

(b) It shall be unlawful for any officer, director, employee,
agent, or other participant in the management or conduct of the af-
fairs of a licensee to engage in any act or practice, or to omit any
act, in breach of his fiduciary duty as such officer, director, em-
ployee, agent, or participant, if, as a result thereof, the licensee has
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suffered or is in imminent danger of suffering financial loss or
other damage.

(c) Except with the written consent of the Administration, it
shall be unlawful—

(1) for any person hereafter to take office as an officer, di-
rector, or employee of a licensee, or to become an agent or par-
ticipant in the conduct of the affairs or management of a li-
censee, if—

(A) he has been convicted of a felony, or any other
criminal offense involving dishonesty or breach of trust, or

(B) he has been found civilly liable in damages, or has
been permanently or temporarily enjoined by an order,
judgment, or decree of a court of competent jurisdiction, by
reason of any act or practice involving fraud or beach of
trust; or

(2) for any person to continue to serve in any of the above-
described capacities, if—

(A) he is hereafter convicted of a felony, or any other
criminal offense involving dishonesty or beach of trust, or

(B) he is hereafter found civilly liable in damages or
is permanently or temporarily enjoined by an order, judg-
ment, or decree of a court of competent jurisdiction, by rea-
son of any act or practice involving fraud or breach of
trust.

PENALTIES AND FORFEITURES

SEc. 315. [15 U.S.C. 687gl (a) Except as provided in sub-
section (b) of this section, a licensee which violates any regulation
or written directive issued by the Administrator, requiring the fil-
ing of any regular or special report pursuant to section 310(b) of
this Act, shall forfeit and pay to the United States a civil penalty
of not more than $100 for each and every day of the continuance
of the licensee’s failure to file such report, unless it is shown that
such failure is due to reasonable cause and not due to willful ne-
glect. The civil penalties provided for in this section shall accrue
to the United States and may be recovered in a civil action brought
by the Administration.

(b) The Administration may by rules and regulations, or upon
application of an interested party, at any time previous to such fail-
ure, by order, after notice and opportunity for hearing, exempt in
whole or in part, any small business investment company from the
provisions of subsection (a) of this section, upon such terms and
conditions and for such period of time as it deems necessary and
appropriate, if the Administration funds that such action is not in-
consistent with the public interest or the protection of the Adminis-
tration. The Administration may for the purposes of this section
make any alternative requirements appropriate to the situation.

JURISDICTION AND SERVICE OF PROCESS

SeEC. 316. [15 U.S.C. 687h] Any suit or action brought under
section 308, 309, 311, 313, or 315 by the Administration at law or
in equity to enforce any liability or duty created by, or to enjoin
any violation of, this Act, or any rule, regulation, or order promul-
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gated thereunder, shall be brought in the district wherein the li-
censee maintains its principal office, and process in such cases may
be served in any district in which the defendant maintains its prin-
cipal office or transacts business, or wherever the defendant may
be found.

SEC. 317. Section 18 of the Investment Company Act of 1940,
as amended (15 U.S.C. 80a-18), is further amended by amending
subsection (k) to read as follows:

“(k) The provisions of subparagraphs (A) and (B) of paragraph
(1) of subsection (a) of this section shall not apply to investment
companies operating under the Small Business Investment Act of
1958, and the provisions of paragraph (2) of said subsection shall
not apply to such companies so long as such class of senior security
shall be held or guaranteed by the Small Business Administration.”

GUARANTEED OBLIGATIONS NOT ELIGIBLE FOR PURCHASE BY FEDERAL
FINANCING BANK

Sec. 318. [15 U.S.C. 687k] Nothing in any provision of law
shall be construed to authorize the Federal Financing Bank to ac-
quire after September 30, 1985—

(1) any obligation the payment of principal or interest on
which has at any time been guaranteed in whole or in part
under this title,

(2) any obligation which is an interest in any obligation de-
scribed in paragraph (1), or

(3) any obligation which is secured by, or substantially all
of the value of which is attributable to, any obligation de-
scribed in paragraph (1) or (2).

SEC. 319. [15 U.S.C. 6871] ISSUANCE AND GUARANTEE OF TRUST CER-
TIFICATES.

(a) The Administration is authorized to issue trust certificates
representing ownership of all or a fractional part of debentures
issued by small business investment companies and guaranteed by
the Administration under this Act, or participating securities which
are issued by such companies and purchased and guaranteed pur-
suant to section 303(g): Provided, That such trust certificates shall
be based on and backed by a trust or pool approved by the Admin-
istration and composed solely of guaranteed debentures or guaran-
teed participating securities.

(b) The Administration is authorized, upon such terms and
conditions as are deemed appropriate, to guarantee the timely pay-
ment of the principal of and interest on trust certificates issued by
the Administration or its agent for purposes of this section. Such
guarantee shall be limited to the extent of principal and interest
on the guaranteed debentures or the redemption price of and pri-
ority payments on the participating securities, which compose the
trust or pool. In the event that a debenture in such trust or pool
is prepaid, or participating securities are redeemed, either volun-
tarily or involuntarily, or in the event of default of a debenture or
voluntary or involuntary redemption of a participating security, the
guarantee of timely payment of principal and interest on the trust
certificates shall be reduced in proportion to the amount of prin-
cipal and interest such prepaid debenture or redeemed partici-
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pating security and priority payments represent in the trust or
pool. Interest on prepaid or defaulted debentures, or priority pay-
ments on participating securities, shall accrue and be guaranteed
by the Administration only through the date of payment on the
guarantee. During the term of the trust certificate, it may be called
for redemption due to prepayment or default of all debentures or
redemption, whether voluntary or involuntary, of all participating
securities residing in the pool.

(c) The full faith and credit of the United States is pledged to
the payment of all amounts which may be required to be paid
under any guarantee of such trust certificates issued by the Admin-
istration or its agent pursuant to this section.

(d) The Administration shall not collect a fee for any guarantee
under this section: Provided, That nothing herein shall preclude
any agent of the Administration from collecting a fee approved by
the Administration for the functions described in subsection (f)(2)
of this section.

(e)(1) In the event the Administration pays a claim under a
guarantee issued under this section, it shall be subrogated fully to
the rights satisfied by such payment.

(2) No State or local law, and no Federal law, shall preclude
or limit the exercise by the Administration of its ownership rights
in the debentures or participating securities residing in a trust or
pool against which trust certificates are issued.

(f)(1) The Administration shall provide for a central registra-
tion of all trust certificates sold pursuant to this section.

(2) The Administrator shall contract with an agent or agents
to carry out on behalf of the Administration the pooling and the
central registration functions of this section including, notwith-
standing any other provision of law, maintenance on behalf of and
under the direction of the Administration, such commercial bank
accounts or investments in obligations of the United States as may
be necessary to facilitate trusts or pools backed by debentures or
participating securities guaranteed under this Act, and the
issuance of trust certificates to facilitate such poolings. Such agent
or agents shall provide a fidelity bond or insurance in such
amounts as the Administration determines to be necessary to fully
protect the interests of the Government.

(3) Prior to any sale, the Administrator shall require the seller
to disclose to a purchaser of a trust certificate issued pursuant to
this section, information on the terms, conditions, and yield of such
instrument.

(4) The Administrator is authorized to regulate brokers and
dealers in trust certificates sold pursuant to this section.

(5) Nothing in this subsection shall prohibit the use of a book-
entry or other electronic form of registration for trust certificates.

PERIODIC ISSUANCE OF GUARANTEES AND TRUST CERTIFICATES

SEC. 320. [15 U.S.C. 687m] The Administration shall issue
guarantees under section 303 and trust certificates under section
319 at periodic intervals of not less than every 12 months and shall

February 3, 2021 As Amended Through P.L. 116-260, Enacted December 27, 2020



G:\COMP\SBA\SMALL BUSINESS INVESTMENT ACT OF 1958. XML

Sec. 351 SMALL BUSINESS INVESTMENT ACT OF 1958 36

do so at such shorter intervals as its® deems appropriate, taking
into consideration the amount and number of such guarantees or
trust certificates.

PART B—NEW MARKETS VENTURE CAPITAL PROGRAM

SEC. 351. [15 U.S.C. 6891 DEFINITIONS.
In this part, the following definitions apply:

(1) DEVELOPMENTAL VENTURE CAPITAL.—The term “devel-
opmental venture capital” means capital in the form of equity
capital investments in businesses made with a primary objec-
tive of fostering economic development in low-income geo-
graphic areas. For the purposes of this paragraph, the term
“equity capital” has the same meaning given such term in sec-
tion 303(g)(4).

(2) LOW-INCOME INDIVIDUAL.—The term “low-income indi-
vidual” means an individual whose income (adjusted for family
size) does not exceed—

(A) for metropolitan areas, 80 percent of the area me-
dian income; and

(B) for nonmetropolitan areas, the greater of—

(i) 80 percent of the area median income; or
(i1) 80 percent of the statewide nonmetropolitan
area median income.

(3) LOW-INCOME GEOGRAPHIC AREA.—the7 term “low-in-
come geographic area” means—

(A) any population census tract (or in the case of an
area that is not tracted for population census tracts, the
equivalent county division, as defined by the Bureau of the
Census of the Department of Commerce for purposes of de-
fining poverty areas), if—

(i) the poverty rate for that census tract is not less
than 20 percent;
(i1) in the case of a tract—
(I) that is located within a metropolitan area,
50 percent or more of the households in that cen-
sus tract have an income equal to less than 60
percent of the area median gross income; or
(IT) that is not located within a metropolitan
area, the median household income for such tract
does not exceed 80 percent of the statewide me-
dian household income; or
(iii) as determined by the Administrator based on
objective criteria, a substantial population of low-in-
come individuals reside, an inadequate access to in-
vestment capital exists, or other indications of eco-
nomic distress exist in that census tract; or

(B) any area located within—

(1) a HUBZone (as defined in section 3(p) of the

Small Business Act and the implementing regulations

issued under that section);

6So in original. Probably should be “it”.
7So in law.
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(il) an urban empowerment zone or urban enter-
prise community (as designated by the Secretary of
Housing and Urban Development); or

(iii) a rural empowerment zone or rural enterprise
community (as designated by the Secretary of Agri-
culture).

(4) NEW MARKETS VENTURE CAPITAL COMPANY.—The term
“New Markets Venture Capital company” means a company
that—

(A) has been granted final approval by the Adminis-
trator under section 354(e); and

(B) has entered into a participation agreement with
the Administrator.

(5) OPERATIONAL ASSISTANCE.—The term “operational as-
sistance” means management, marketing, and other technical
assistance that assists a small business concern with business
development.

(6) PARTICIPATION AGREEMENT.—The term “participation
agreement” means an agreement, between the Administrator
and a company granted final approval under section 354(e),
that—

(A) details the company’s operating plan and invest-
ment criteria; and

(B) requires the company to make investments in
smaller enterprises at least 80 percent of which are located
in low-income geographic areas.

(7) SPECIALIZED SMALL BUSINESS INVESTMENT COMPANY.—
The term “specialized small business investment company”
means any small business investment company that—

(A) invests solely in small business concerns that con-
tribute to a well-balanced national economy by facilitating
ownership in such concerns by persons whose participation
in the free enterprise system is hampered because of social
or economic disadvantages;

(B) is organized or chartered under State business or
nonprofit corporations statutes, or formed as a limited
partnership; and

(C) was licensed under section 301(d), as in effect be-
fore September 30, 1996.

(8) STATE.—The term “State” means such of the several
States, the District of Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam, American Samoa, the Com-
monwealth of the Northern Mariana Islands, and any other
commonwealth, territory, or possession of the United States.

SEC. 352. [15 U.S.C. 689a] PURPOSES.
The purposes of the New Markets Venture Capital Program es-
tablished under this part are—
(1) to promote economic development and the creation of
wealth and job opportunities in low-income geographic areas
and among individuals living in such areas by encouraging de-
velopmental venture capital investments in smaller enterprises
primarily located in such areas; and
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(2) to establish a developmental venture capital program,
with the mission of addressing the unmet equity investment
needs of small enterprises located in low-income geographic
areas, to be administered by the Administrator—

(A) to enter into participation agreements with New

Markets Venture Capital companies;

(B) to guarantee debentures of New Markets Venture

Capital companies to enable each such company to make

developmental venture capital investments in smaller en-

terprises in low-income geographic areas; and

(C) to make grants to New Markets Venture Capital
companies, and to other entities, for the purpose of pro-
viding operational assistance to smaller enterprises fi-
nanced, or expected to be financed, by such companies.

SEC. 353. [15 U.S.C. 689b] ESTABLISHMENT.

In accordance with this part, the Administrator shall establish
a New Markets Venture Capital Program, under which the Admin-
istrator may—

(1) enter into participation agreements with companies
granted final approval under section 354(e) for the purposes
set forth in section 352;

(2) guarantee the debentures issued by New Markets Ven-
ture Capital companies as provided in section 355; and

(3) make grants to New Markets Venture Capital compa-
nies, and to other entities, under section 358.

SEC. 354. [15 U.S.C. 689c] SELECTION OF NEW MARKETS VENTURE CAP-
ITAL COMPANIES.

(a) ELIGIBILITY.—A company shall be eligible to apply to par-
ticipate, as a New Markets Venture Capital company, in the pro-
gram established under this part if—

(1) the company is a newly formed for-profit entity or a
newly formed for-profit subsidiary of an existing entity;

(2) the company has a management team with experience
in community development financing or relevant venture cap-
ital financing; and

(3) the company has a primary objective of economic devel-
opment of low-income geographic areas.

(b) APPLICATION.—To participate, as a New Markets Venture
Capital company, in the program established under this part a
company meeting the eligibility requirements set forth in sub-
Sfcfiion (a) shall submit an application to the Administrator that in-
cludes—

(1) a business plan describing how the company intends to
make successful developmental venture capital investments in
identified low-income geographic areas;

(2) information regarding the community development fi-
nance or relevant venture capital qualifications and general
reputation of the company’s management;

(3) a description of how the company intends to work with
community organizations and to seek to address the unmet
capital needs of the communities served;

(4) a proposal describing how the company intends to use
the grant funds provided under this part to provide operational
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assistance to smaller enterprises financed by the company, in-
cluding information regarding whether the company intends to
use licensed professionals, when necessary, on the company’s
staff or from an outside entity;

(5) with respect to binding commitments to be made to the
company under this part, an estimate of the ratio of cash to in-
kind contributions;

(6) a description of the criteria to be used to evaluate
whether and to what extent the company meets the objectives
of the program established under this part;

(7) information regarding the management and financial
strength of any parent firm, affiliated firm, or any other firm
essential to the success of the company’s business plan; and

(8) such other information as the Administrator may re-
quire.

(c) CONDITIONAL APPROVAL.—

(1) IN GENERAL.—From among companies submitting ap-
plications under subsection (b), the Administrator shall, in ac-
cordance with this subsection, conditionally approval compa-
nies to participate in the New Markets Venture Capital Pro-
gram.

(2) SELECTION CRITERIA.—In selecting companies under
paragraph (1), the Administrator shall consider the following:

(A) The likelihood that the company will meet the goal
of its business plan.

(B) The experience and background of the company’s
management team.

(C) The need for developmental venture capital invest-
ments in the geographic areas in which the company in-
tends to invest.

(D) The extent to which the company will concentrate
its activities on serving the geographic areas in which it
intends to invest.

(E) The likelihood that the company will be able to
satisfy the conditions under subsection (d).

(F) The extent to which the activities proposed by the
company will expand economic opportunities in the geo-
graphic areas in which the company intends to invest.

(G) The strength of the company’s proposal to provide
operational assistance under this part as the proposal re-
lates to the ability of the applicant to meet applicable cash
requirements and properly utilize in-kind contributions, in-
cluding the use of resources for the services of licensed
professionals, when necessary, whether provided by per-
sons on the company’s staff or by persons outside of the
company.

(H) Any other factors deemed appropriate by the Ad-
ministrator.

(3) NATIONWIDE DISTRIBUTION.—The Administrator shall
select companies under paragraph (1) in such a way that pro-
motes investment nationwide.

(d) REQUIREMENTS To BE MET FOR FINAL APPROVAL.—The Ad-
ministrator shall grant each conditionally approved company a pe-
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riod of time, not to exceed 2 years, to satisfy the following require-

(1) CAPITAL REQUIREMENT.—Each conditionally approved
company shall raise not less than $5,000,000 of private capital
or binding capital commitments from one or more investors
(other than agencies or departments of the Federal Govern-
ment) who met criteria established by the Administrator.

(2) NONADMINISTRATION RESOURCES FOR OPERATIONAL AS-
SISTANCE.—

(A) IN GENERAL.—In order to provide operational as-

sistance to smaller enterprises expected to be financed by
the company, each conditionally approved company—

(1) shall have binding commitments (for contribu-
tion in cash or in kind)—

(D) from any sources other than the Small
Business Administration that meet criteria estab-
lished by the Administrator;

(IT) payable or available over a multiyear pe-
riod acceptable to the Administrator (not to exceed
10 years); and

(IIT) in an amount not less than 30 percent of
the total amount of capital and commitments
raised under paragraph (1);

(i1) shall have purchased an annuity—

(I) from an insurance company acceptable to
the Administrator;

(II) using funds (other than the funds raised
under paragraph (1)), from any source other than
the Administrator; and

(ITT) that yields cash payments over a
multiyear period acceptable to the Administrator
(not to exceed 10 years) in an amount not less
than 30 percent of the total amount of capital and
commitments raised under paragraph (1); or
(iii) shall have binding commitments (for contribu-

tions in cash or in kind) of the type described in clause
(i) and shall have purchased an annuity of the type de-
scribed in clause (ii), which in the aggregate make
available, over a multiyear period acceptable to the
Administrator (not to exceed 10 years), an amount not
less than 30 percent of the total amount of capital and
commitments raised under paragraph (1).

(B) EXCEPTION.—The Administrator may, in the dis-

cretion of the Administrator and based upon a showing of
special circumstances and good cause, consider an appli-
cant to have satisfied the requirements of subparagraph
(A) if the applicant has—

(i) a viable plan that reasonably projects the ca-
pacity of the applicant to raise the amount (in cash or
in-kind) required under subparagraph (A); and

(i1) binding commitments in an amount equal to
not less than 20 percent of the total amount required
under paragraph (A).
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(C) LIMITATION.—In order to comply with the require-
ments of subparagraphs (A) and (B), the total amount of
a company’s in-kind contributions may not exceed 50 per-
cent of the company’s total contributions.

(e) FINAL APPROVAL; DESIGNATION.—The Administrator shall,
with respect to each applicant conditionally approved to operate as
a New Markets Venture Capital company under subsection (c), ei-
ther—

(1) grant final approval to the applicant to operate as a

New Markets Venture Capital company under this part and

designate the applicant as such a company, if the applicant—

(A) satisfies the requirements of subsection (d) on or
before the expiration of the time period described in that
subsection; and

(B) enters into a participation agreement with the Ad-
ministrator; or
(2) if the applicant fails to satisfy the requirements of sub-

section (d) on or before the expiration of the time period de-
scribed in that subsection, revoke the conditional approval
granted under that subsection.

SEC. 355. [15 U.S.C. 689d] DEBENTURES.

(a) IN GENERAL.—The Administrator may guarantee the timely
payment of principal and interest, as scheduled, on debentures
issued by any New Markets Venture Capital company.

(b) TERMS AND CONDITIONS.—The Administrator may make
guarantees under this section on such terms and conditions as it
deems appropriate, except that the term of any debenture guaran-
teed under this section shall not exceed 15 years.

(¢) FuLL FAITH AND CREDIT OF THE UNITED STATES.—The full
faith and credit of the United States is pledged to pay all amounts
that may be required to be paid under any guarantee under this
part.

(d) MAXIMUM GUARANTEE.—

(1) IN GENERAL.—Under this section, the Administrator
may guarantee the debentures issued by a New Markets Ven-
ture Capital company only to be extent that the total face
amount of outstanding guaranteed debentures of such company
does not exceed 150 percent of the private capital of the com-
pany, as determined by the Administrator.

(2) TREATMENT OF CERTAIN FEDERAL FUNDS.—For the pur-
poses of paragraph (1), private capital shall include capital
that is considered to be Federal funds, if such capital is con-
tributed by an investor other than an agency or department of
the Federal Government.

(e) INVESTMENT LIMITATIONS.—

(1) DEFINITION.—In this subsection, the term “covered New
Markets Venture Capital company” means a New Markets
Venture Capital company—

(A) granted final approval by the Administrator under
section 354(e) on or after March 1, 2002; and
(B) that has obtained a financing from the Adminis-

trator.
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(2) LIMITATION.—Except to the extent approved by the Ad-
ministrator, a covered New Markets Venture Capital company
may not acquire or issue commitments for securities under this
title for any single enterprise in an aggregate amount equal to
more than 10 percent of the sum of—

(A) the regulatory capital of the covered New Markets

Venture Capital company; and

(B) the total amount of leverage projected in the par-
ticipation agreement of the covered New Markets Venture

Capital.

SEC. 356. [15 U.S.C. 689e] ISSUANCE AND GUARANTEE OF TRUST CER-
TIFICATES.

(a) IsSUANCE.—The Administrator may issue trust certificates
representing ownership of all or a fractional part of debentures
issued by a New Markets Venture Capital company and guaran-
teed by the Administrator under this part, if such certificates are
based on and backed by a trust or pool approved by the Adminis-
trator and composed solely of guaranteed debentures.

(b) GUARANTEE.—

(1) IN GENERAL.—The Administrator may, under such
terms and conditions as it deems appropriate, guarantee the
timely payment of the principal of and interest on trust certifi-
cates issued by the Administrator or its agents for purposes of
this section.

(2) LiMITATION.—Each guarantee under this subsection
shall be limited to the extent of principal and interest on the
guaranteed debentures that compose the trust or pool.

(3) PREPAYMENT OR DEFAULT.—In the event that a deben-
ture in a trust or pool is prepaid, or in the event of default of
such a debenture, the guarantee of timely payment of principal
and interest on the trust certificates shall be reduced in pro-
portion to the amount of principal and interest such prepaid
debenture represents in the trust or pool. Interest on prepaid
or defaulted debentures shall accrue and be guaranteed by the
Administrator only through the date of payment of the guar-
antee. At any time during its term, a trust certificate may be
called for redemption due to prepayment or default of all de-
bentures.

(¢) FuLL FAITH AND CREDIT OF THE UNITED STATES.—The full
faith and credit of the United States is pledged to pay all amounts
that may be required to be paid under any guarantee of a trust cer-
tificate issued by the Administrator or its agents under this sec-
tion.

(d) FEES.—The Administrator shall not collect a fee for any
guarantee of a trust certificate under this section, but any agent
of the Administrator may collect a fee approved by the Adminis-
trator for the functions described in subsection (£)(2).

(e) SUBROGATION AND OWNERSHIP RIGHTS.—

(1) SUBROGATION.—In the event the Administrator pays a
claim under a guarantee issued under this section, it shall be
subrogated fully to the rights satisfied by such payment.

(2) OWNERSHIP RIGHTS.—No Federal, State, or local law
shall preclude or limit the exercise by the Administrator of its
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ownership rights in the debentures residing in a trust or pool
against which trust certificates are issued under this section.
(f) MANAGEMENT AND ADMINISTRATION.—

(1) REGISTRATION.—The Administrator may provide for a
central registration of all trust certificates issued under this
section.

(2) CONTRACTING OF FUNCTIONS.—

(A) IN GENERAL.—The Administrator may contract
with an agent or agents to carry out on behalf of the Ad-
ministrator the pooling and the central registration func-
tions provided for in this section including, notwith-
standing any other provision of law—

(i) maintenance, on behalf of and under the direc-
tion of the Administrator, of such commercial bank ac-
counts or investments in obligations of the United
States as may be necessary to facilitate the creation of
trusts or pools backed by debentures guaranteed
under this part; and

(i1) the issuance of trust certificates to facilitate
the creation of such trusts or pools.

(B) FIDELITY BOND OR INSURANCE REQUIREMENT.—Any
agent performing functions on behalf of the Administrator
under this paragraph shall provide a fidelity bond or in-
surance in such amounts as the Administrator determines
téo be necessary to fully protect the interests of the United

tates.

(3) REGULATION OF BROKERS AND DEALERS.—The Adminis-
trator may regulate brokers and dealers in trust certificates
issued under this section.

(4) ELECTRONIC REGISTRATION.—Nothing in this subsection
may be construed to prohibit the use of a book-entry or other
electronic form of registration for trust certificates issued
under this section.

SEC. 357. [15 U.S.C. 689f] FEES.

Except as provided in section 356(d), the Administrator may
charge such fees as it deems appropriate with respect to any guar-
antee or grant issued under this part.

SEC. 358. [15 U.S.C. 689g] OPERATIONAL ASSISTANCE GRANTS.
(a) IN GENERAL.—

(1) AUTHORITY.—In accordance with this section, the Ad-
ministrator may make grants to New Markets Venture Capital
companies and to other entities, as authorized by this part, to
provide operational assistance to smaller enterprises financed,
or expected to be financed, by such companies or other entities.

(2) TERMS.—Grants made under this subsection shall be
made over a multiyear period not to exceed 10 years, under
such other terms as the Administrator may require.

(3) GRANTS TO SPECIALIZED SMALL BUSINESS INVESTMENT
COMPANIES.—

(A) AUTHORITY.—In accordance with this section, the
Administrator may make grants to specialized small busi-
ness investment companies to provide operational assist-
ance to smaller enterprises financed, or expected to be fi-
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nanced, by such companies after the effective date of the

New Markets Venture Capital Program Act of 2000.

(B) UsE ofF FUNDS.—The proceeds of a grant made
under this paragraph may be used by the company receiv-
ing such grant only to provide operational assistance in
connection with an equity investment (made with capital
raised after the effective date of the New Markets Venture
Capital Program Act of 2000) in a business located in a
low-income geographic area.

(C) SUBMISSION OF PLANS.—A specialized small busi-
ness investment company shall be eligible for a grant
under this section only if the company submits to the Ad-
ministrator, in such form and manner as the Adminis-
trator may require, a plan for use of the grant.

(4) GRANT AMOUNT.—

(A) NEW MARKETS VENTURE CAPITAL COMPANIES.—The
amount of a grant made under this subsection to a New
Markets Venture Capital company shall be equal to the re-
sources (in cash or in kind) raised by the company under
section 354(d)(2).

(B) OTHER ENTITIES.—The amount of a grant made
under this subsection to any entity other than a New Mar-
kets Venture Capital company shall be equal to the re-
sources (in cash or in kind) raised by the entity in accord-
ance with the requirements applicable to New Market
Venture Capital companies set forth in section 354(d)(2).
(5) PRO RATA REDUCTIONS.—If the amount made available

to carry out this section is insufficient for the Administrator to

provide grants in the amounts provided for in paragraph (4),

the Administrator shall make pro rata reductions in the

amounts otherwise payable to each company and entity under
such paragraph.

(b) SUPPLEMENTAL GRANTS.—

(1) IN GENERAL.—The Administrator may make supple-
mental grants to New Markets Venture Capital companies and
to other entities, as authorized by this part under such terms
as the Administrator may require, to provide additional oper-
ational assistance to smaller enterprises financed, or expected
to be financed, by the companies.

(2) MATCHING REQUIREMENT.—The Administrator may re-
quire, as a condition of any supplemental grant made under
this subsection, that the company or entity receiving the grant
provide from resources (in a cash or in kind), other then 8 those
provided by the Administrator, a matching contribution equal
to the amount of the supplemental grant.

(c) LiIMITATION.—None of the assistance made available under
this section may be used for any overhead or general and adminis-
trative expense of a New Markets Venture Capital company or a
specialized small business investment company.

SEC. 359. [15 U.S.C. 689h] BANK PARTICIPATION.

(a) IN GENERAL.—Except as provided in subsection (b), any na-
tional bank, any member bank of the Federal Reserve System, and

8So0 in law. The words “other then” in subsection (b)(2) probably should be “other than”.
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(to the extent permitted under applicable State law) any insured
bank that is not a member of such system, may invest in any New
Markets Venture Capital company, or in any entity established to
invest solely in New Markets Venture Capital companies.

(b) LiMITATION.—No bank described in subsection (a) may
make investments described in such subsection that are greater
than 5 percent of the capital and surplus of the bank.

SEC. 360. [15 U.S.C. 689i] FEDERAL FINANCING BANK.
Section 318 shall not apply to any debenture issued by a New
Markets Venture Capital company under this part.

SEC. 361. [15 U.S.C. 689j1 REPORTING REQUIREMENT.

Each New Markets Venture Capital company that participates
in the program established under this part shall provide to the Ad-
ministrator such information as the Administrator may require, in-
cluding—

(1) information related to the measurement criteria that
the company proposed in its program application; and

(2) in each case in which the company under this part
makes an investment in, or a loan or grant to, a business that
is not located in a low-income geographic area, a report on the
number and percentage of employees of the business who re-
side in such areas.

SEC. 362. [15 U.S.C. 689k] EXAMINATIONS.

(a) IN GENERAL.—Each New Markets Venture Capital company
that participates in the program established under this part shall
be subject to examinations made at the direction of the Investment
Division of the Small Business Administration in accordance with
this section.

(b) ASSISTANCE OF PRIVATE SECTOR ENTITIES.—Examinations
under this section may be conducted with the assistance of a pri-
vate sector entity that has both the qualifications and the expertise
necessary to conduct such examinations.

(c)? CosTs.—

(1) ASSESSMENT.—

(A) IN GENERAL.—The Administrator may assess the
cost of examinations under this section, including com-
penciﬂ,ation of the examiners, against the company exam-
ined.

(B) PAYMENT.—Any company against which the Ad-
ministrator assesses costs under this paragraph shall pay
such costs.

(d) DEPoOSIT OF FUNDS.—Funds collected under this section
shall be deposited in the account for salaries and expenses of the
Small Business Administration.

SEC. 363. [15 U.S.C. 6891] INJUNCTIONS AND OTHER ORDERS.

(a) IN GENERAL.—Whenever, in the judgment of the Adminis-
trator, a New Markets Venture Capital company or any other per-
son has engaged or is about to engage in any acts or practices
which constitute or will constitute a violation of any provision of
this Act, or of any rule or regulation under this Act, or of any order

9So0 in law. Subsection (¢) should probably have a paragraph (2).
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issued under this Act, the Administrator may make application to
the proper district court of the United States or a United States
court of any place subject to the jurisdiction of the United States
for an order enjoining such acts or practices, or for an order enforc-
ing compliance with such provision, rule, regulation, or order, and
such courts shall have jurisdiction of such actions and, upon a
showing by the Administrator that such New Markets Venture
Capital company or other person has engaged or is about to engage
in any such acts or practices, a permanent or temporary injunction,
restraining order, or other order, shall be granted without bond.

(b) JURISDICTION.—In any proceeding under subsection (a), the
court as a court of equity may, to such extent as it deems nec-
essary, take exclusive jurisdiction of the New Market Venture Cap-
ital company and the assets thereof, wherever located, and the
court shall have jurisdiction in any such proceeding to appoint a
trustee or receiver to hold or administer under the direction of the
court the assets so possessed.

(c) ADMINISTRATOR AS TRUSTEE OR RECEIVER.—

(1) AUTHORITY.—The Administrator may act as trustee or
receiver of a New Markets Venture Capital company.

(2) Appointment.—Upon request of the Administrator, the
court may appoint the Administrator to act as a trustee or re-
ceiver of a New Markets Venture Capital company unless the
court deems such appointment inequitable or otherwise inap-
propriate by reason of the special circumstances involved.

SEC. 364. [15 U.S.C. 689m] ADDITIONAL PENALTIES FOR NONCOMPLI-
ANCE.

(a) IN GENERAL.—With respect to any New Markets Venture
Capital company that violates or fails to comply with any of the
provisions of this Act, of any regulation issued under this Act, or
of any participation agreement entered into under this Act, the Ad-
ministrator may in accordance with this section—

(1) void the participation agreement between the Adminis-
trator and the company; and

(2) cause the company to forfeit all of the rights and privi-
leges derived by the company from this Act.

(b) ADJUDICATION OF NONCOMPLIANCE.—

(1) IN GENERAL.—Before the Administrator may cause a
New Markets Venture Capital company to forfeit rights or
privileges under subsection (a), a court of the United States of
competent jurisdiction must find that the company committed
a violation, or failed to comply, in a cause of action brought for
that purpose in the district, territory, or other place subject to
the jurisdiction of the United States, in which the principal of-
fice of the company is located.

(2) PARTIES AUTHORIZED TO FILE CAUSES OF ACTION.—Each
cause of action brought by the United States under this sub-
section shall be brought by the Administrator or by the Attor-
ney General.

SEC. 365. [15 U.S.C. 689n] UNLAWFUL ACTS AND OMISSIONS; BREACH
OF FIDUCIARY DUTY.

(a) PARTIES DEEMED TO COMMIT A VIOLATION.—Whenever any

New Markets Venture Capital company violates any provision of
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this Act, of a regulation issued under this Act, or of a participation
agreement entered into under this Act, by reason of its failure to
comply with its terms or by reason of its engaging in any act or
practice that constitutes or will constitute a violation thereof, such
violation shall also be deemed to be a violation and an unlawful act
committed by any person who, directly or indirectly, authorizes, or-
ders, participates in, causes, brings about, counsels, aids, or abets
in the commission of any acts, practices, or transactions that con-
stitute or will constitute, in whole or in part, such violation.

(b) Fipuciary DUTIES.—It shall be unlawful for any officer, di-
rector, employee, agent, or other participant in the management or
conduct of the affairs of a New Markets Venture Capital company
to engage in any act or practice, or to omit any act or practice, in
breach of the person’s fiduciary duty as such officer, director, em-
ployee, agent, or participant if, as a result thereof, the company
suffers or is in imminent danger of suffering financial loss or other
damage.

(c) UNLAWFUL AcTs.—Except with the written consent of the
Administrator, it shall be unlawful—

(1) for any person to take office as an officer, director, or
employee of any New Markets Venture Capital company, or to
become an agent or participant in the conduct of the affairs or
management of such a company, if the person—

(A) has been convicted of a felony, or any other crimi-
nal offense involving dishonesty or breach of trust; or

(B) has been found civilly liable in damages, or has
been permanently or temporarily enjoined by an order,
judgment, or decree of a court of competent jurisdiction, by
reason of any act or practice involving fraud, or breach of
trust; and

(2) for any person continue to serve in any of the capacities
described in paragraph (1), if—

(A) the person is convicted of a felony, or any other
criminal offense involving dishonesty or breach of trust; or
(B) the person is found civilly liable in damages, or is
permanently or temporarily enjoined by an order, judg-
ment, or decree of a court of competent jurisdiction, by rea-
son of any act or practice involving fraud or breach of
trust.
SEC. 366. [15 U.S.C. 68901 REMOVAL OR SUSPENSION OF DIRECTORS
OR OFFICERS.

Using the procedures for removing or suspending a director or
an officer of a licensee set forth in section 313 (to the extent such
procedures are not inconsistent with the requirements of this part),
the Administrator may remove or suspend any director or officer of
any New Markets Venture Capital company.

SEC. 367. [15 U.S.C. 689p] REGULATIONS.

The Administrator may issue such regulations as it deems nec-
essary to carry out the provisions of this part in accordance with
its purposes.
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SEC. 368. [15 U.S.C. 689q]1 AUTHORIZATIONS OF APPROPRIATIONS.

(a) IN GENERAL.—There are authorized to be appropriated for
fiscal years 2001 through 2006, to remain available until expended,
the following sums:

(1) Such subsidy budget authority as may be necessary to
guarantee $150,000,000 of debentures under this part.
(2) $30,000,000 to make grants under this part.

(b) FuNDS COLLECTED FOR EXAMINATIONS.—Funds deposited
under section 362(c)(2) are authorized to be appropriated only for
the costs of examinations under section 362 and for the costs of
other oversight activities with respect to the program established
under this part.

PART C—RENEWABLE FUEL CAPITAL
INVESTMENT PILOT PROGRAM

SEC. 381. [15 U.S.C. 6901 DEFINITIONS.
In this part:

(1) OPERATIONAL ASSISTANCE.—The term “operational as-
sistance” means management, marketing, and other technical
assistance that assists a small business concern with business
development.

(2) PARTICIPATION AGREEMENT.—The term “participation
agreement” means an agreement, between the Administrator
and a company granted final approval under section 384(e),
that—

(A) details the operating plan and investment criteria
of the company; and

(B) requires the company to make investments in
smaller enterprises primarily engaged in researching,
manufacturing, developing, producing, or bringing to mar-
ket goods, products, or services that generate or support
the production of renewable energy.

(3) RENEWABLE ENERGY.—The term “renewable energy”
means energy derived from resources that are regenerative or
that cannot be depleted, including solar, wind, ethanol, and
biodiesel fuels.

(4) RENEWABLE FUEL CAPITAL INVESTMENT COMPANY.—The
term “Renewable Fuel Capital Investment company” means a
company—

(A) that—

(i) has been granted final approval by the Admin-
istrator under section 384(e); and

(i1)) has entered into a participation agreement
with the Administrator; or
(B) that has received conditional approval under sec-

tion 384(c).

(5) STATE.—The term “State” means each of the several
States, the District of Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam, American Samoa, the Com-
monwealth of the Northern Mariana Islands, and any other
commonwealth, territory, or possession of the United States.
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(6) VENTURE CAPITAL.—The term “venture capital” means

capital in the form of equity capital investments, as that term
is defined in section 303(g)(4).

SEC. 382. [15 U.S.C. 690a]l PURPOSES.
The purposes of the Renewable Fuel Capital Investment Pro-
gram established under this part are—

(1) to promote the research, development, manufacture,
production, and bringing to market of goods, products, or serv-
ices that generate or support the production of renewable en-
ergy by encouraging venture capital investments in smaller en-
terprises primarily engaged such activities; and

(2) to establish a venture capital program, with the mis-
sion of addressing the unmet equity investment needs of small-
er enterprises engaged in researching, developing, manufac-
turing, producing, and bringing to market goods, products, or
services that generate or support the production of renewable
energy, to be administered by the Administrator—

(A) to enter into participation agreements with Renew-
able Fuel Capital Investment companies;

(B) to guarantee debentures of Renewable Fuel Cap-
ital Investment companies to enable each such company to
make venture capital investments in smaller enterprises
engaged in the research, development, manufacture, pro-
duction, and bringing to market of goods, products, or serv-
ices that generate or support the production of renewable
energy; and

(C) to make grants to Renewable Fuel Investment
Capital companies, and to other entities, for the purpose of
providing operational assistance to smaller enterprises fi-
nanced, or expected to be financed, by such companies.

SEC. 383. [15 U.S.C. 690b] ESTABLISHMENT.

The Administrator shall establish a Renewable Fuel Capital
Investment Program, under which the Administrator may—

(1) enter into participation agreements for the purposes de-
scribed in section 382; and
(2) guarantee the debentures issued by Renewable Fuel

Capital Investment companies as provided in section 385.

SEC. 384. [15 U.S.C. 690c] SELECTION OF RENEWABLE FUEL CAPITAL
INVESTMENT COMPANIES.

(a) ELIGIBILITY.—A company is eligible to apply to be des-
ignated as a Renewable Fuel Capital Investment company if the
company—

(1) is a newly formed for-profit entity or a newly formed
for-profit subsidiary of an existing entity;

(2) has a management team with experience in alternative
energy financing or relevant venture capital financing; and

(3) has a primary objective of investment in smaller enter-
prises that research, manufacture, develop, produce, or bring to
market goods, products, or services that generate or support
the production of renewable energy.

(b) APPLICATION.—A company desiring to be designated as a
Renewable Fuel Capital Investment company shall submit an ap-
plication to the Administrator that includes—
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(1) a business plan describing how the company intends to
make successful venture capital investments in smaller enter-
prises primarily engaged in the research, manufacture, devel-
opment, production, or bringing to market of goods, products,
or services that generate or support the production of renew-
able energy;

(2) information regarding the relevant venture capital
qualifications and general reputation of the management of the
company;

(3) a description of how the company intends to seek to ad-
dress the unmet capital needs of the smaller enterprises
served;

(4) a proposal describing how the company intends to use
the grant funds provided under this part to provide operational
assistance to smaller enterprises financed by the company, in-
cluding information regarding whether the company has em-
ployees with appropriate professional licenses or will contract
with another entity when the services of such an individual are
necessary;

(5) with respect to binding commitments to be made to the
company under this part, an estimate of the ratio of cash to in-
kind contributions;

(6) a description of whether and to what extent the com-
pany meets the criteria under subsection (c¢)(2) and the objec-
tives of the program established under this part;

(7) information regarding the management and financial
strength of any parent firm, affiliated firm, or any other firm
ess&ential to the success of the business plan of the company;
an

(8) such other information as the Administrator may re-
quire.

(c) CONDITIONAL APPROVAL.—

(1) IN GENERAL.—From among companies submitting ap-
plications under subsection (b), the Administrator shall condi-
tionally approve companies to operate as Renewable Fuel Cap-
ital Investment companies.

(2) SELECTION CRITERIA.—In conditionally approving com-
panies under paragraph (1), the Administrator shall consider—

(A) the likelihood that the company will meet the goal
of its business plan;

(B) the experience and background of the management
team of the company;

(C) the need for venture capital investments in the ge-
ographic areas in which the company intends to invest;

(D) the extent to which the company will concentrate
its activities on serving the geographic areas in which it
intends to invest;

(E) the likelihood that the company will be able to sat-
isfy the conditions under subsection (d);

(F) the extent to which the activities proposed by the
company will expand economic opportunities in the geo-
graphic areas in which the company intends to invest;

(G) the strength of the proposal by the company to
provide operational assistance under this part as the pro-
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posal relates to the ability of the company to meet applica-

ble cash requirements and properly use in-kind contribu-

tions, including the use of resources for the services of li-

censed professionals, when necessary, whether provided by

employees or contractors; and

(H) any other factor determined appropriate by the
Administrator.

(3) NATIONWIDE DISTRIBUTION.—From among companies
submitting applications under subsection (b), the Adminis-
trator shall consider the selection criteria under paragraph (2)
and shall, to the maximum extent practicable, approve at least
one company from each geographic region of the Administra-
tion.

(d) REQUIREMENTS To BE MET FOR FINAL APPROVAL.—

(1) IN GENERAL.—The Administrator shall grant each con-
ditionally approved company 2 years to satisfy the require-
ments of this subsection.

(2) CAPITAL REQUIREMENT.—Each conditionally approved
company shall raise not less than $3,000,000 of private capital
or binding capital commitments from 1 or more investors
(which shall not be departments or agencies of the Federal
Government) who meet criteria established by the Adminis-
trator.

(3) NONADMINISTRATION RESOURCES FOR OPERATIONAL AS-
SISTANCE.—

(A) IN GENERAL.—In order to provide operational as-
sistance to smaller enterprises expected to be financed by
the company, each conditionally approved company shall
have binding commitments (for contribution in cash or in-
kind)—

(i) from sources other than the Administration
that meet criteria established by the Administrator;
and

(ii) payable or available over a multiyear period
determined appropriate by the Administrator (not to
exceed 10 years).

(B) EXCEPTION.—The Administrator may, in the dis-
cretion of the Administrator and based upon a showing of
special circumstances and good cause, consider an appli-
cant to have satisfied the requirements of subparagraph
(A) if the applicant has—

(i) a viable plan that reasonably projects the ca-
pacity of the applicant to raise the amount (in cash or
in-kind) required under subparagraph (A); and

(i1) binding commitments in an amount equal to
not less than 20 percent of the total amount required
under paragraph (A).

(C) LiMITATION.—The total amount of a in-kind con-
tributions by a company shall be not more than 50 percent
of the total contributions by a company.

(e) FINAL APPROVAL; DESIGNATION.—The Administrator shall,
with respect to each applicant conditionally approved under sub-
section (¢)—
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(1) grant final approval to the applicant to operate as a Re-
newable Fuel Capital Investment company under this part and
designate the applicant as such a company, if the applicant—

(A) satisfies the requirements of subsection (d) on or
before the expiration of the time period described in that
subsection; and

(B) enters into a participation agreement with the Ad-
ministrator; or

(2) if the applicant fails to satisfy the requirements of sub-
section (d) on or before the expiration of the time period de-
scribed in paragraph (1) of that subsection, revoke the condi-
tional approval granted under that subsection.

SEC. 385. [15 U.S.C. 690d] DEBENTURES.

(a) IN GENERAL.—The Administrator may guarantee the timely
payment of principal and interest, as scheduled, on debentures
issued by any Renewable Fuel Capital Investment company.

(b) TERMS AND CONDITIONS.—The Administrator may make
guarantees under this section on such terms and conditions as it
determines appropriate, except that—

(1) the term of any debenture guaranteed under this sec-
tion shall not exceed 15 years; and

(2) a debenture guaranteed under this section—

(A) shall carry no front-end or annual fees;

(B) shall be issued at a discount;

(C) shall require no interest payments during the 5-
year period beginning on the date the debenture is issued;

(D) shall be prepayable without penalty after the end
of the 1-year period beginning on the date the debenture
is issued; and

(E) shall require semiannual interest payments after

the period described in subparagraph (C).

(¢) FuLL FAITH AND CREDIT OF THE UNITED STATES.—The full
faith and credit of the United States is pledged to pay all amounts
that may be required to be paid under any guarantee under this
part.

(d) MAXIMUM GUARANTEE.—

(1) IN GENERAL.—Under this section, the Administrator
may guarantee the debentures issued by a Renewable Fuel
Capital Investment company only to the extent that the total
face amount of outstanding guaranteed debentures of such
company does not exceed 150 percent of the private capital of
the company, as determined by the Administrator.

(2) TREATMENT OF CERTAIN FEDERAL FUNDS.—For the pur-
poses of paragraph (1), private capital shall include capital
that is considered to be Federal funds, if such capital is con-
tributed by an investor other than a department or agency of
the Federal Government.

SEC. 386. [15 U.S.C. 690e] ISSUANCE AND GUARANTEE OF TRUST CER-
TIFICATES.

(a) IsSSUANCE.—The Administrator may issue trust certificates
representing ownership of all or a fractional part of debentures
issued by a Renewable Fuel Capital Investment company and guar-
anteed by the Administrator under this part, if such certificates are
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based on and backed by a trust or pool approved by the Adminis-
trator and composed solely of guaranteed debentures.

(b) GUARANTEE.—

(1) IN GENERAL.—The Administrator may, under such
terms and conditions as it determines appropriate, guarantee
the timely payment of the principal of and interest on trust
certificates issued by the Administrator or its agents for pur-
poses of this section.

(2) LiMIiTATION.—Each guarantee under this subsection
shall be limited to the extent of principal and interest on the
guaranteed debentures that compose the trust or pool.

(3) PREPAYMENT OR DEFAULT.—If a debenture in a trust or
pool is prepaid, or in the event of default of such a debenture,
the guarantee of timely payment of principal and interest on
the trust certificates shall be reduced in proportion to the
amount of principal and interest such prepaid debenture rep-
resents in the trust or pool. Interest on prepaid or defaulted
debentures shall accrue and be guaranteed by the Adminis-
trator only through the date of payment of the guarantee. At
any time during its term, a trust certificate may be called for
redemption due to prepayment or default of all debentures.

(¢) FuLL FAITH AND CREDIT OF THE UNITED STATES.—The full
faith and credit of the United States is pledged to pay all amounts
that may be required to be paid under any guarantee of a trust cer-
tificate issued by the Administrator or its agents under this sec-
tion.

(d) FEES.—The Administrator shall not collect a fee for any
guarantee of a trust certificate under this section, but any agent
of the Administrator may collect a fee approved by the Adminis-
trator for the functions described in subsection (f)(2).

(e) SUBROGATION AND OWNERSHIP RIGHTS.—

(1) SUBROGATION.—If the Administrator pays a claim
under a guarantee issued under this section, it shall be sub-
rogated fully to the rights satisfied by such payment.

(2) OWNERSHIP RIGHTS.—No Federal, State, or local law
shall preclude or limit the exercise by the Administrator of its
ownership rights in the debentures residing in a trust or pool
against which trust certificates are issued under this section.
(f) MANAGEMENT AND ADMINISTRATION.—

(1) REGISTRATION.—The Administrator may provide for a
central registration of all trust certificates issued under this
section.

(2) CONTRACTING OF FUNCTIONS.—

(A) IN GENERAL.—The Administrator may contract
with an agent or agents to carry out on behalf of the Ad-
ministrator the pooling and the central registration func-
tions provided for in this section, including, not with-
standing any other provision of law—

(i) maintenance, on behalf of and under the direc-
tion of the Administrator, of such commercial bank ac-
counts or investments in obligations of the United
States as may be necessary to facilitate the creation of
trusts or pools backed by debentures guaranteed
under this part; and
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(i1) the issuance of trust certificates to facilitate
the creation of such trusts or pools.

(B) FIDELITY BOND OR INSURANCE REQUIREMENT.—Any
agent performing functions on behalf of the Administrator
under this paragraph shall provide a fidelity bond or in-
surance in such amounts as the Administrator determines
to be necessary to fully protect the interests of the United
States.

(3) REGULATION OF BROKERS AND DEALERS.—The Adminis-
trator may regulate brokers and dealers in trust certificates
issued under this section.

(4) ELECTRONIC REGISTRATION.—Nothing in this subsection
may be construed to prohibit the use of a book-entry or other
electronic form of registration for trust certificates issued
under this section.

SEC. 387. [15 U.S.C. 690f] FEES.

(a) IN GENERAL.—Except as provided in section 386(d), the Ad-
ministrator may charge such fees as it determines appropriate with
respect to any guarantee or grant issued under this part, in an
amount established annually by the Administrator, as necessary to
reduce to zero the cost (as defined in section 502 of the Federal
Credit Reform Act of 1990) to the Administration of purchasing and
guaranteeing debentures under this part, which amounts shall be
paid to and retained by the Administration.

(b) OFFSET.—The Administrator may, as provided by section
388, offset fees charged and collected under subsection (a).

SEC. 388. [15 U.S.C. 690g] FEE CONTRIBUTION.

(a) IN GENERAL.—To the extent that amounts are made avail-
able to the Administrator for the purpose of fee contributions, the
Administrator shall contribute to fees paid by the Renewable Fuel
Capital Investment companies under section 387.

(b) ANNUAL ADJUSTMENT.—Each fee contribution under sub-
section (a) shall be effective for 1 fiscal year and shall be adjusted
as necessary for each fiscal year thereafter to ensure that amounts
under subsection (a) are fully used. The fee contribution for a fiscal
year shall be based on the outstanding commitments made and the
guarantees and grants that the Administrator projects will be
made during that fiscal year, given the program level authorized
by law for that fiscal year and any other factors that the Adminis-
trator determines appropriate.

SEC. 389. [15 U.S.C. 690h] OPERATIONAL ASSISTANCE GRANTS.
(a) IN GENERAL.—

(1) AUTHORITY.—The Administrator may make grants to
Renewable Fuel Capital Investment companies to provide oper-
ational assistance to smaller enterprises financed, or expected
to be financed, by such companies or other entities.

(2) TERMS.—A grant under this subsection shall be made
over a multiyear period not to exceed 10 years, under such
other terms as the Administrator may require.

(3) GRANT AMOUNT.—The amount of a grant made under
this subsection to a Renewable Fuel Capital Investment com-
pany shall be equal to the lesser of—
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(A) 10 percent of the resources (in cash or in-kind)
raised by the company under section 384(d)(2); or

(B) $1,000,000.

(4) PRO RATA REDUCTIONS.—If the amount made available
to carry out this section is insufficient for the Administrator to
provide grants in the amounts provided for in paragraph (3),
the Administrator shall make pro rata reductions in the
amounts otherwise payable to each company and entity under
such paragraph.

(5) GRANTS TO CONDITIONALLY APPROVED COMPANIES.—

(A) IN GENERAL.—Subject to subparagraphs (B) and
(C), upon the request of a company conditionally approved
under section 384(c), the Administrator shall make a grant
to the company under this subsection.

(B) REPAYMENT BY COMPANIES NOT APPROVED.—If a
company receives a grant under this paragraph and does
not enter into a participation agreement for final approval,
the company shall, subject to controlling Federal law,
repay the amount of the grant to the Administrator.

(C) DEDUCTION OF GRANT TO APPROVED COMPANY.—If
a company receives a grant under this paragraph and re-
ceives final approval under section 384(e), the Adminis-
trator shall deduct the amount of the grant from the total
grant amount the company receives for operational assist-
ance.

(D) AMOUNT OF GRANT.—No company may receive a
grant of more than $100,000 under this paragraph.

(b) SUPPLEMENTAL GRANTS.—

(1) IN GENERAL.—The Administrator may make supple-
mental grants to Renewable Fuel Capital Investment compa-
nies and to other entities, as authorized by this part, under
such terms as the Administrator may require, to provide addi-
tional operational assistance to smaller enterprises financed, or
expected to be financed, by the companies.

(2) MATCHING REQUIREMENT.—The Administrator may re-
quire, as a condition of any supplemental grant made under
this subsection, that the company or entity receiving the grant
provide from resources (in a cash or in kind), other then 10
those provided by the Administrator, a matching contribution
equal to the amount of the supplemental grant.

(c) LiMITATION.—None of the assistance made available under
this section may be used for any overhead or general and adminis-
trative expense of a Renewable Fuel Capital Investment company.

SEC. 390. [15 U.S.C. 690i] BANK PARTICIPATION.

(a) IN GENERAL.—Except as provided in subsection (b), any na-
tional bank, any member bank of the Federal Reserve System, and
(to the extent permitted under applicable State law) any insured
bank that is not a member of such system, may invest in any Re-
newable Fuel Capital Investment company, or in any entity estab-
lished to invest solely in Renewable Fuel Capital Investment com-
panies.

10 S0 in law. The words “other then” in subsection (b)(2) probably should be “other than”.
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(b) LIMITATION.—No bank described in subsection (a) may
make investments described in such subsection that are greater
than 5 percent of the capital and surplus of the bank.

SEC. 391. [15 U.S.C. 690j]1 FEDERAL FINANCING BANK.

Notwithstanding section 318, the Federal Financing Bank may
acquire a debenture issued by a Renewable Fuel Capital Invest-
ment company under this part.

SEC. 392. [15 U.S.C. 690k] REPORTING REQUIREMENT.

Each Renewable Fuel Capital Investment company that par-
ticipates in the program established under this part shall provide
to the Administrator such information as the Administrator may
require, including—

(1) information related to the measurement criteria that
the company proposed in its program application; and

(2) in each case in which the company makes, under this
part, an investment in, or a loan or a grant to, a business that
is not primarily engaged in the research, development, manu-

facture, or bringing to market or renewable energy sources, a

report on the nature, origin, and revenues of the business in

which investments are made.

SEC. 393. [15 U.S.C. 6901] EXAMINATIONS.

(a) IN GENERAL.—Each Renewable Fuel Capital Investment
company that participates in the program established under this
part shall be subject to examinations made at the direction of the
Investment Division of the Administration in accordance with this
section.

(b) ASSISTANCE OF PRIVATE SECTOR ENTITIES.—Examinations
under this section may be conducted with the assistance of a pri-
vate sector entity that has both the qualifications and the expertise
necessary to conduct such examinations.

(c) CosTs.—

(1) ASSESSMENT.—

(A) IN GENERAL.—The Administrator may assess the
cost of examinations under this section, including com-
pensation of the examiners, against the company exam-
ined.

(B) PAYMENT.—Any company against which the Ad-
ministrator assesses costs under this paragraph shall pay
such costs.

(2) DEPOSIT OF FUNDS.—Funds collected under this section
shall be deposited in the account for salaries and expenses of
the Administration.

SEC. 394. [15 U.S.C. 690m] MISCELLANEOUS.

To the extent such procedures are not inconsistent with the re-
quirements of this part, the Administrator may take such action as
set forth in sections 309, 311, 312, and 314 and an officer, director,
employee, agent, or other participant in the management or con-
duct of the affairs of a Renewable Fuel Capital Investment com-
pany shall be subject to the requirements of such sections.
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SEC. 395. [15 U.S.C. 690n] REMOVAL OR SUSPENSION OF DIRECTORS
OR OFFICERS.

Using the procedures for removing or suspending a director or
an officer of a licensee set forth in section 313 (to the extent such
procedures are not inconsistent with the requirements of this part),
the Administrator may remove or suspend any director or officer of
any Renewable Fuel Capital Investment company.

SEC. 396. [15 U.S.C. 69001 REGULATIONS.

The Administrator may issue such regulations as the Adminis-
trator determines necessary to carry out the provisions of this part
in accordance with its purposes.

SEC. 397. [15 U.S.C. 690p] AUTHORIZATIONS OF APPROPRIATIONS.

(a) IN GENERAL.—Subject to the availability of appropriations,
the Administrator is authorized to make $15,000,000 in operational
assistance grants under section 389 for each of fiscal years 2008
and 2009.

(b) FunDs COLLECTED FOR EXAMINATIONS.—Funds deposited
under section 393(c)(2) are authorized to be appropriated only for
the costs of examinations under section 393 and for the costs of
other oversight activities with respect to the program established
under this part.

SEC. 398. [15 U.S.C. 690q] TERMINATION.

The program under this part shall terminate at the end of the
second full fiscal year after the date that the Administrator estab-
lishes the program under this part.

TITLE IV—GUARANTEES
PART A—LEASE GUARANTEES

AUTHORITY OF THE ADMINISTRATION

SEC. 401. [15 U.S.C. 692] (a) The Administration may, when-
ever it determines such action to be necessary or desirable, and
upon such terms and conditions as it may prescribe, guarantee the
payment of rentals under leases of commercial and industrial prop-
erty entered into by small business concerns to enable such con-
cerns to obtain such leases. Any such guarantee may be made or
effected either directly or in cooperation with any qualified surety
company or other qualified company through a participation agree-
ment with such company. The foregoing powers shall be subject,
however, to the following restrictions and limitations:

(1) No guarantee shall be issued by the Administration (A)
if a guarantee meeting the requirements of the applicant is
otherwise available on reasonable terms, and (B) unless the
Administration determines that there exists a reasonable ex-
pectation that the small business concern in behalf of which
the guarantee is issued will perform the covenants and condi-
tions of the lease.

(2) The Administration shall, to the greatest extent prac-
ticable, exercise the powers conferred by this section in co-
operation with qualified surety or other companies on a partici-
pation basis.

February 3, 2021 As Amended Through P.L. 116-260, Enacted December 27, 2020



G:\COMP\SBA\SMALL BUSINESS INVESTMENT ACT OF 1958. XML

Sec. 402 SMALL BUSINESS INVESTMENT ACT OF 1958 58

(b) The Administration shall fix a uniform annual fee for its
share of any guarantee under this section which shall be payable
in advance at such time as may be prescribed by the Adminis-
trator. The amount of any such fee shall be determined in accord-
ance with sound actuarial practices and procedures, to the extent
practicable, but in no case shall such amount exceed, on the Ad-
ministration’s share of any guarantee made under this part, 2V2
per centum per annum of the minimum annual guaranteed rental
payable under any guarantee lease: Provided, That the Administra-
tion shall fix the lowest fee that experience under the program es-
tablished hereby has shown to be justified.. The Administration
may also fix such uniform fees for the processing of applications for
guarantees under this section as the Administrator determines are
reasonable and necessary to pay the administrative expenses that
are incurred in connection therewith.

(¢) In connection with the guarantee of rentals under any lease
pursuant to authority conferred by this section, the Administrator
may require, in order to minimize the financial risk assumed under
such guarantee—

(1) that the lessee pay an amount, not to exceed one-fourth
of the minimum guaranteed annual rental required under the
lease, which shall be held in escrow and shall be available (A)
to meet rental charges accruing in any month for which the
lessee is in default, or (B) if no default occurs during the term
of the lease, for application (with accrued interest) toward final
payments of rental charges under the lease;

(2) that upon occurrence of a default under the lease, the
lessor shall, as a condition precedent to enforcing any claim
under the lease guarantee, utilize the entire period, for which
there are funds available in escrow for payment of rentals, in
reasonably diligent efforts to eliminate or minimize losses, by
releasing the commercial or industrial property covered by the
lease to another qualified tenant, and no claim shall be made
or paid under the guarantee until such effort has been made
and such escrow funds have been exhausted;

(3) that any guarantor of the lease will become a successor
of the lessor for the purpose of collecting from a lessee in de-
fault rentals which are in arrears and with respect to which
the lessor has received payment under a guarantee made pur-
suant to this section; and

(4) such other provisions, not inconsistent with the pur-
poses of this part, as the Administrator may in his discretion
require.

POWERS

SEC. 402. [15 U.S.C. 6931 Without limiting the authority con-
ferred upon the Administrator and the Administration by section
201 of this Act, the Administrator and the Administration shall
have, in the performance of and with respect to the functions, pow-
ers, and duties conferred by this part, all the authority and be sub-
ject to the same conditions prescribed in section 5(b) of the Small
Business Act with respect to loans, including the authority to exe-
cute subleases, assignments of lease and new leases with any per-

February 3, 2021 As Amended Through P.L. 116-260, Enacted December 27, 2020



G:\COMP\SBA\SMALL BUSINESS INVESTMENT ACT OF 1958. XML

59 SMALL BUSINESS INVESTMENT ACT OF 1958 Sec. 404

son, firm, organization, or other entity, in order to aid in the lig-
uidation of obligations of the Administration hereunder.

FUND

SEc. 403. [15 U.S.C. 694] [Repealed by Pub. L. 100-590, 102
Stat. 2995.1

POLLUTION CONTROL

SEC. 404. [15 U.S.C. 694-1] (a) For purposes of this section,
the term—

(1)11 “pollution control facilities” means such property
(both real and personal) as the Administration in its discretion
determines is likely to help prevent, reduce, abate, or control
noise, air or water pollution or contamination by removing, al-
tering, disposing or storing pollutants, contaminants, wastes,
or heat, and such property (both real and personal) as the Ad-
ministration determines will be used for the collection, storage,
treatment, utilization, processing, or final disposal of solid or
liquid waste.

(2)11 “person” includes corporations, companies, associa-
tions, firms, partnerships, societies, joint stock companies,
States, territories, and possessions of the United States, or
subdivisions of any of the foregoing, and the District of Colum-
bia, as well as individuals.

(3)11 “qualified contract” means a lease, sublease, loan
agreement, installment sales contract, or similar instrument,
entered into between a small business concern and any person.
(b) The Administration may, whenever it determines that

small business concerns are or are likely to be at an operational
or financing disadvantage with other business concerns with re-
spect to the planning, design, or installation of pollution control fa-
cilities, or the obtaining of financing therefor (including financing
by means of revenue bonds issued by States, political subdivisions
thereof, or other public bodies), guarantee the payment of rentals
or other amounts due under qualified contracts. Any such guar-
antee may be made or effected either directly or in cooperation
with any qualified surety company or other qualified company
through a participation agreement with such company. The fore-
going powers shall be subject, however, to the following restrictions
and limitations:

(1) Notwithstanding any other law, rule, or regulation or
fiscal policy to the contrary, the guarantee authorized in the
case of pollution control facilities or property shall be issued
when such property is acquired by the use of proceeds from in-
dustrial revenue bonds which provide the holders interest
which is exempt from Federal income tax, and the Administra-
tion is expressly prohibited from denying such guarantee due
to the property being so acquired.

11S0 in original. Paragraphs (1)-(3) start with lowercase letters and end with periods (see 90
Stat. 663).
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(2) Any such guarantee shall be for the full amount of pay-
ments due under such qualified contract and shall be a full
faith and credit obligation of the United States.

(3) No guarantee shall be issued by the Administration un-
less the Administration determines that there exists a reason-
able expectation that the small business concern in behalf of
which the guarantee is issued will perform the covenants and
conditions of the qualified contract.

(c) The Administration shall fix a uniform annual fee for any
guarantee issued under this section which shall be payable at such
time and under such conditions as may be prescribed by the Ad-
ministrator. The fee shall be set at an amount which the Adminis-
tration deems reasonable and necessary and shall be subject to
periodic review in order that the lowest fee that experience under
the program shows to be justified will be placed into effect. In no
case shall such amount be less than 1 per centum or more than 3%
per centum per annum of the minimum annual guaranteed rental
payable under any qualified contract guaranteed under this sec-
tion. The Administration may also fix such uniform fees for the
processing of applications for guarantees under this section as the
Administrator determines are reasonable and necessary to pay the
administrative expenses that are incurred in connection therewith.

(d) In connection with the guarantee of rentals under any
qualified contract pursuant to authority conferred by this section,
the Administrator may require, in order to minimize the financial
risk assumed under such guarantee—

(1) that the lessee pay an amount, not to exceed one-fourth
of the average annual payments for which a guarantee is
issued under this section, which shall be held in escrow and
shall be available (A) to meet rental charges accruing in any
month for which the lessee is in default, or (B) if no default
occurs during the term of the qualified contract, for application
(with accrued interest) toward final payments of rental charges
under the qualified contract;

(2) that upon occurrence of a default under the qualified
contract, the lessor shall, as a condition precedent to enforcing
any claim under the qualified contract guarantee, utilize the
entire period, for which there are funds available in escrow for
payment of rentals, in reasonable diligent efforts to eliminate
or minimize losses, by releasing the property covered by the
qualified contract to another qualified lessee, and no claim
shall be made or paid under the guarantee until such effort
has been made and such escrow funds have been exhausted;

(3) that any guarantor of the qualified contract will become
a successor of the lessor for the purpose of collecting from a
lessee in default rentals which are in arrears and with respect
to which the lessor has received payment under a guarantee
made pursuant to this section; and

(4) such other provisions, not inconsistent with the pur-
poses of this section as the Administrator may in his discretion
require.

(e) Any guarantee issued under this section may be assigned
with the permission of the Administration by the person to whom
the payments under qualified contracts are due.
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(f) Section 402 shall apply to the administration of this section.

FUND

SEC. 405. [15 U.S.C. 694-2] There is hereby created within
the Treasury a separate fund for guarantees which shall be avail-
able to the Administrator without fiscal year limitations as a re-
volving fund for the purpose of section 404. All amounts received
by the Administrator, including any moneys, property, or assets de-
rived by him from his operations in connection with section 404
shall be deposited in the fund. All expenses and payments, exclud-
ing administrative expenses, pursuant to operations of the Admin-
istrator under section 404 shall be paid from the fund. Moneys in
the fund not needed for the payment of current operating expenses
or for the payment of claims arising under this part may be in-
vested in bonds or other obligations of, or bonds or other obliga-
tions guaranteed as to principal and interest by, the United States;
except 1(;1hat moneys provided as capital for the fund shall not be so
invested.

PART B—SURETY BOND GUARANTEES

DEFINITIONS

SEc. 410. [15 U.S.C. 694a] As used in this part—

(1) The term “bid bond” means a bond conditioned upon the
bidder on a contract entering into the contract, if he receives the
award thereof, and furnishing the prescribed payment bond and
performance bond.

(2) The term “payment bond” means a bond conditioned upon
the payment by the principal of money to persons under contract
with him.

(3) The term “performance bond” means a bond conditioned
upon the completion by the principal of a contract in accordance
with its terms.

(4) The term “surety” means the person who, (A) under the
terms of a bid bond, undertakes to pay a sum of money to the obli-
gee in the event the principal breaches the conditions of the bond,
(B) under the terms of a performance bond, undertakes to incur the
cost of fulfilling the terms of a contract in the event the principal
breaches the conditions of the contract, (C) under the terms of a
payment bond, undertakes to make payment to all persons sup-
plying labor and material in the prosecution of the work provided
for in the contract if the principal fails to make prompt payment,
or (D) is an agent, independent agent, underwriter, or any other
company or individual empowered to act on behalf of such person.

(5) The term “obligee” means (A) in the case of a bid bond, the
person requesting bids for the performance of a contract, or (B) in
the case of a payment bond or performance bond, the person who
has contracted with a principal for the completion of the contract
and to whom the obligation of the surety runs in the event of a
breach by the principal of the conditions of a payment bond or per-
formance bond.

(6) The term “principal” means (A) in the case of a bid bond,
a person bidding for the award of a contract, or (B) the person pri-
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marily liable to complete a contract for the obligee, or to make pay-
ments to other persons in respect of such contract, and for whose
performance of his obligation the surety is bound under the terms
of a payment or performance bond. A principal may be a prime con-
tractor or a subcontractor.

(7) The term “prime contractor” means the person with whom
the obligee has contracted to perform the contract.

(8) The term “subcontractor” means a person who has con-
tracted with a prime contractor or with another subcontractor to
perform a contract.

(9) Notwithstanding any other provision of law or any rule,
regulation, or order of the Administration, for purpose of sections
410, 411, and 412 the term “small business concern” means a busi-
ness concern that meets the size standard for the primary industry
in which such business concern, and the affiliates of such business
concern, is engaged, as determined by the Administrator in accord-
ance with the North American Industry Classification System.

AUTHORITY OF THE ADMINISTRATION

SeEc. 411. [15 U.S.C. 694b] (a)(1)(A) The Administration may,
upon such terms and conditions as it may prescribe, guarantee and
enter into commitments to guarantee any surety against loss re-
sulting from a breach of the terms of a bid bond, payment bond,
performance bond, or bonds ancillary thereto, by a principal on any
total work order or contract amount at the time of bond execution
that does not exceed $6,500,000, as adjusted for inflation in accord-
ance with section 1908 of title 41, United States Code.

(B) The Administrator may guarantee a surety under subpara-
graph (A) for a total work order or contract amount that does not
exceed $10,000,000, if a contracting officer of a Federal agency cer-
tifies that such a guarantee is necessary.

(2) The terms and conditions of said guarantees and commit-
ments may vary from surety to surety on the basis of the Adminis-
tration’s experience with the particular surety.

(3)12 The Administration may authorize any surety, without
further administration 13 approval, to issue, monitor, and service
such bonds subject to the Administration’s guarantee.

(4) No such guarantee may be issued, unless—

(A) the person who would be principal under the bond is

a small business concern;

(B) the bond is required in order for such person to bid on

a contract, or to serve as a prime contractor or subcontractor

thereon;

(C) such person is not able to obtain such bond on reason-
able ter(rins and conditions without a guarantee under this sec-
tion; an

12 Section 207 of the Preferred Surety Bond Guarantee Program Act of 1988 (P.L. 100-590;
15 U.S.C. 694b note), as amended, was repealed by section 203(c) of the Small Business Reau-
thorization and Manufacturing Assistance Act of 2004 (Division K of Public Law 108-447; 118
Stat. 3466). Section 207 prior to the enactment of Public Law 108-447 provides as follows:

SEC. 207. SUNSET.

The provisions contained in section 411(a)(3) of the Small Business Investment Act of 1958
(15 U.S.C. 694b(a)(3)) shall cease to be effective after September 30, 2003.
13 So in original. Probably should be capitalized.
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(D) there is a reasonable expectation that such principal
will perform the covenants and conditions of the contract with
respect to which such bond is required, and the terms and con-
ditions of such bond are reasonable in the light of the risks in-
volved and the extent of the surety’s participation.

(5)(A) The Administration shall promptly act upon an applica-
tion from a surety to participate in the Preferred Surety Bond
Guarantee Program, authorized by paragraph (3), in accordance
with criteria and procedures established in regulations pursuant to
subsection (d).

(B) The Administration is authorized to reduce the allotment
of bond guarantee authority or terminate the participation of a sur-
ety in the Preferred Surety Program Guarantee Program based on
the rate of participation of such surety during the 4 most recent
fiscal year quarters compared to the median rate of participation
by the other sureties in the program.

(b) Subject to the provisions of this section, in connection with
the issuance by the Administration of a guarantee to a surety as
provided by subsection (a), the Administration may agree to indem-
nify such surety against a loss sustained by such surety in avoiding
or attempting to avoid a breach of the terms of a bond guaranteed
by the Administration pursuant to subsection (a): Provided, how-
ever

(1) prior to making any payment under this subsection, the
Administration shall first determine that a breach of the terms
of such bond was imminent;

(2) a surety must obtain approval from the Administration
prior to making any payments pursuant to this subsection un-
less the surety is participating under the authority of sub-
section (a)(3); and

(3) no payment by the Administration pursuant to this
subsection shall exceed 10 per centum of the contract price un-
less the Administrator determines that a greater payment
should be made as a result of a finding by the Administrator
that the surety’s loss sustained in avoiding or attempting to
avoid such breach was necessary and reasonable.

In no event shall the Administration pay a surety pursuant to this
subsection an amount exceeding the guaranteed share of the bond
available to such surety pursuant to subsection (a).

(c) Any guarantee or agreement to indemnify under this sec-
tion shall obligate the Administration to pay to the surety a sum—

(1) not to exceed 90 per centum of the loss incurred and
paid by a surety authorized to issue bonds subject to the Ad-
ministration’s guarantee under subsection (a)(3);

(2) not to exceed 90 per centum of the loss incurred and
paid in the case of a surety requiring the Administration’s spe-
cific approval for the issuance of such bond, but in no event
may the Administration make any duplicate payment pursuant
to subsection (b) or any other subsection;
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(3) equal to 90 per centum of the loss incurred and paid
in the case of a surety requiring the administration’s 14 specific
approval for the issuance of a bond, if—

(A) the total amount of the contract at the time of exe-
cution of the bond or bonds is $100,000 or less, or

(B) the bond was issued to a small business concern
owned and controlled by socially and economically dis-
advantaged individuals as defined by section 8(d) of the

Small Business Act, or to a qualified HUBZone small busi-

ness concern (as defined in section 3(p) of the Small Busi-

ness Act); or

(4) determined pursuant to subsection (b), if applicable.

(d) The Administration may establish and periodically review
regulations for participating sureties which shall require such sure-
ties to meet Administration standards for underwriting, claim prac-
tices, and loss ratios.

(e) REIMBURSEMENT OF SURETY; CONDITIONS.—Pursuant to any
such guarantee or agreement, the Administration shall reimburse
the surety, as provided in subsection (c¢) of this section, except that
the Administration shall be relieved of liability (in whole or in part
within the discretion of the Administration) if—

(1) the surety obtained such guarantee or agreement, or
applied for such reimbursement, by fraud or material mis-
representation,

(2) the total contract amount at the time of execution of
the bond or bonds exceeds $6,500,000,

(3) the surety has breached a material term or condition
of such guarantee agreement, or

(4) the surety has substantially violated the regulations
promulgated by the Administration pursuant to subsection (d).
(f) The Administration may, upon such terms and conditions as

it may prescribe, adopt a procedure for reimbursing a surety for its
paid losses billed each month, based upon prior monthly payments
to such surety, with subsequent adjustments after such disburse-
ment.

(g)(1) Each participating surety shall make reports to the Ad-
ministration at such times and in such form as the Administration
may require.

(2) The Administration may at all reasonable times audit, in
the offices of a participating surety, all documents, files, books,
records, and other material relevant to the Administration’s guar-
antee, commitments to guarantee, or agreements to indemnify any
surety pursuant to this section.

(3) Each surety participating under the authority of paragraph
(3) of subsection (a) shall be audited at least once every three years
by examiners selected and approved by the Administration.

(h) The Administration shall administer this Part on a prudent
and economically justifiable basis and establish such fee or fees for
small business concerns and premium or premiums for sureties as
it deems reasonable and necessary, to be payable at such time and
under such conditions as may be determined by the Administra-
tion.

14So in original. Probably should be capitalized.
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(1) The provisions of section 402 shall apply in the administra-
tion of this section.

() For bonds made or executed with the prior approval of the
Administration, the Administration shall not deny liability to a
surety based upon material information that was provided as part
of the guarantee application.

FUND

SEC. 412. [15 U.S.C. 694c] (a) There is hereby created within
the Treasury a separate fund for guarantees which shall be avail-
able to the Administrator without fiscal year limitation as a revolv-
ing fund for the purposes of this part. All amounts received by the
Administrator, including any moneys, property, or assets derived
by him from his operations in connection with this part, shall be
deposited in the fund. All expenses and payments, excluding ad-
ministrative expenses, pursuant to operations of the Administrator
under this part shall be paid from the fund.

(b) Such sums as may be appropriated to the Fund to carry out
the programs authorized by this part shall be without fiscal year
limitation.

TITLE V—LOANS TO STATE AND LOCAL DEVELOPMENT
COMPANIES

STATE DEVELOPMENT COMPANIES

SEc. 501. [15 U.S.C. 695] (a) The Congress hereby finds and
declares that the purpose of this title is to foster economic develop-
ment and to create or preserve job opportunities in both urban and
rural areas by providing long-term financing for small business
concerns through the development company program authorized by
this title.

(b) The Administration is authorized to make loans to State de-
velopment companies to assist in carrying out the purposes of this
Act. Any funds advanced under this subsection shall be in ex-
change for obligations of the development company which bear in-
terest at such rate, and contain such other terms, as the Adminis-
tration may fix, and funds may be so advanced without regard to
the use and investment by the development company of funds se-
cured by it from other sources.

(c) The total amount of obligations purchased and outstanding
at any one time by the Administration under this section from any
one State development company shall not exceed the total amount
borrowed by it from all other sources. Funds advanced to a State
development company under this section shall be treated on an
equal basis with those funds borrowed by such company after the
date of the enactment of this Act, regardless of source, which have
the highest priority, except when this requirement is waived by the
Administrator.

(d) In order to qualify for assistance under this title, the devel-
opment company must demonstrate that the project to be funded
is directed toward at least one of the following economic develop-
ment objectives—
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(1) the creation of job opportunities within two years of the
completion of the project or the preservation or retention of
jobs attributable to the project;

(2) improving the economy of the locality, such as stimu-
lating other business development in the community, bringing
new income into the area, or assisting the community in diver-
sifying and stabilizing its economy; or

(3) the achievement of one or more of the following public
policy goals:

(A) business district revitalization,

(B) expansion of exports,

(C) expansion of minority business development or
women-owned business development,

(D) rural development,

(E) expansion of small business concerns owned and
controlled by veterans, as defined in section 3(q) of the
Small Business Act (15 U.S.C. 632(q)), especially service-
disabled veterans, as defined in such section 3(q),

(F) enhanced economic competition, including the ad-
vancement of technology, plan retooling, conversion to ro-
botics, or competition with imports,

(G) changes necessitated by Federal budget cutbacks,
including defense related industries,

(H) business restructuring arising from Federally
mandated standards or policies affecting the environment
or the safety and health of employees,

(I) reduction of energy consumption by at least 10 per-
cent,

(J) increased use of sustainable design, including de-
signs that reduce the use of greenhouse gas emitting fossil
fuels, or low-impact design to produce buildings that re-
duce the use of non-renewable resources and minimize en-
vironmental impact,

(K) plant, equipment and process upgrades of renew-
able energy sources such as the small-scale production of
energy for individual buildings or communities consump-
tion, commonly known as micropower, or renewable fuels
producers including biodiesel and ethanol producers, or

(L) reduction of rates of unemployment in labor sur-
plus areas, as such areas are determined by the Secretary
of Labor.

If eligibility is based upon the criteria set forth in paragraph (2)
or (3), the project need not meet the job creation or job preservation
criteria developed by the Administration if the overall portfolio of
the development company meets or exceeds such job creation or re-
tention criteria. In subparagraphs (J) and (K), terms have the
meanings given those terms under the Leadership in Energy and
Environmental Design (LEED) standard for green building certifi-
cation, as determined by the Administrator.

(e)(1) A project meets the objective set forth in subsection (d)(1)
if the project creates or retains one job for every $65,000 15 guaran-

15The amendment made by section 504(b) of division A of Public Law 111-5 should have re-
ferred to section 501(e)(1) and (2) of the “Small Business Investment Act of 1958” not the “Small
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teed by the Administration, except that the amount is $100,000 in
the case of a project of a small manufacturer.

(2) Paragraph (1) does not apply to a project for which eligi-
bility is based on the objectives set forth in paragraph (2) or (3) of
subsection (d), if the development company’s portfolio of out-
standing debentures creates or retains one job for every $65,000 15
guaranteed by the Administration.

(3) For projects in Alaska, Hawaii, State-designated enterprise
zones, empowerment zones and enterprise communities, labor sur-
plus areas, as determined by the Secretary of Labor, and for other
areas designated by the Administrator, the development company’s
portfolio may average not more than $75,000 per job created or re-
tained.

(4) Loans for projects of small manufacturers shall be excluded
from calculations under paragraph (2) or (3).

(5) Under regulations prescribed by the Administrator, the Ad-
ministrator may waive, on a case-by-case basis or by regulation,
any requirement of this subsection (other than paragraph (4)).
With respect to any waiver the Administrator is prohibited from
adopting a dollar amount that is lower than the amounts set forth
in paragraphs (1), (2), and (3).

(6) As used in this subsection, the term “small manufacturer”
means a small business concern—

(A) the primary business of which is classified in sector 31,

32, or 33 of the North American Industrial Classification Sys-

tem; and

(B) all of the production facilities of which are located in
the United States.

LOANS FOR PLANT ACQUISITION, CONSTRUCTION, CONVERSION, AND
EXPANSION

SEcC. 502. [15 U.S.C. 6961 The Administration may, in addition
to its authority under section 501, make loans for plant acquisition,
construction, conversion or expansion, including the acquisition of
land, to State and local development companies, and such loans
may be made or effected either directly or in cooperation with
banks or other lending institutions through agreements to partici-
pate on an immediate or deferred basis: Provided, however, That
the foregoing powers shall be subject to the following restrictions
and limitations:

(1) USE oF PROCEEDS.—The proceeds of any such loan shall
be used solely by the borrower to assist 1 or more identifiable
small business concerns and for a sound business purpose ap-
proved by the Administration.

(2) MAXIMUM AMOUNT.—

(A) IN GENERAL.—Loans made by the Administration
under this section shall be limited to—
(i) $5,000,000 for each small business concern if
the loan proceeds will not be directed toward a goal or
project described in clause (ii), (iii), (iv), or (v);

Business Investment Act”. Such amendment was executed to reflect the probable intent of Con-
gress.
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(i1) $5,000,000 for each small business concern if
the loan proceeds will be directed toward 1 or more of
the public policy goals described under section
501(d)(3);

(iii) $5,500,000 for each project of a small manu-
facturer;

(iv) $5,500,000 for each project that reduces the
bogower’s energy consumption by at least 10 percent;
an

(v) $5,500,000 for each project that generates re-
newable energy or renewable fuels, such as biodiesel
or ethanol production.

(B) DEFINITION.—As used in this paragraph, the term
“small manufacturer” means a small business concern—

(i) the primary business of which is classified in
sector 31, 32, or 33 of the North American Industrial
Classification System; and

(i1) all of the production facilities of which are lo-
cated in the United States.

(3) CRITERIA FOR ASSISTANCE.—

(A) IN GENERAL.—Any development company assisted
under this section or section 503 of this title must meet
the criteria established by the Administration, including
the extent of participation to be required or amount of
paid-in capital to be used in each instance as is deter-
mined to be reasonable by the Administration.

(B) COMMUNITY INJECTION FUNDS.—

(i) SOURCES OF FUNDS.—Community injection
funds may be derived, in whole or in part, from—

(I) State or local governments;

(IT) banks or other financial institutions;

(ITT) foundations or other not-for-profit insti-
tutions; or

(IV) the small business concern (or its owners,
stockholders, or affiliates) receiving assistance
through a body authorized by this title.

(ii) FUNDING FROM INSTITUTIONS.—Not less than
50 percent of the total cost of any project financed pur-
suant to clauses (i), (ii), or (iii) of subparagraph (C)
shall come from the institutions described in sub-
clauses (I), (IT), and (III) of clause (i).

(C) FUNDING FROM A SMALL BUSINESS CONCERN.—The
small business concern (or its owners, stockholders, or af-
filiates) receiving assistance through a body authorized by
this title shall provide—

(i) at least 15 percent of the total cost of the
project financed, if the small business concern has
been in operation for a period of 2 years or less;

(i) at least 15 percent of the total cost of the
project financed if the project involves the construction
of a limited or single purpose building or structure;

(iii) at least 20 percent of the total cost of the
project financed if the project involves both of the con-
ditions set forth in clauses (i) and (ii); or
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(iv) at least 10 percent of the total cost of the

project financed, in all other circumstances, at the dis-

cretion of the development company.

(D) SELLER FINANCING.—Seller-provided financing may
be used to meet the requirements of subparagraph (B), if
the seller subordinates the interest of the seller in the
property to the debenture guaranteed by the Administra-

(E) COLLATERALIZATION.—

(i) IN GENERAL.—The collateral provided by the

small business concern shall generally include a subor-
dinate lien position on the property being financed
under this title, and is only 1 of the factors to be eval-
uated in the credit determination. Additional collateral
shall be required only if the Administration deter-
mines, on a case-by-case basis, that additional security
is necessary to protect the interest of the Government.

(ii) APPRAISALS.—

(I) IN GENERAL.—With respect to commercial
real property provided by the small business con-
cern as collateral, an appraisal of the property by
a State licensed or certified appraiser—

(aa) shall be required by the Administra-
tion before disbursement of the loan if the es-
timated value of that property is more than
the Federal banking regulator appraisal
threshold; or

(bb) may be required by the Administra-
tion or the lender before disbursement of the
loan if the estimated value of that property is
equal to or less than the Federal banking reg-
ulator appraisal threshold, and such appraisal
is necessary for appropriate evaluation of
creditworthiness.

(II) FEDERAL BANKING REGULATOR APPRAISAL
THRESHOLD DEFINED.—For purposes of this clause,
the term “Federal banking regulator appraisal
threshold” means the lesser of the threshold
amounts set by the Board of Governors of the Fed-
eral Reserve System, the Comptroller of the Cur-
rency, and the Federal Deposit Insurance Cor-
poration for when a federally related transaction
that is a commercial real estate transaction re-
quires an appraisal prepared by a State licensed
or certified appraiser.

(4) If the project is to construct a new facility, up to 33 per
centum of the total project may be leased, if reasonable projec-
tions of growth demonstrate that the assisted small business
concern will need additional space within three years and will
fully utilize such additional space within ten years.

(5) LIMITATION ON LEASING.—In addition to any portion of
the project permitted to be leased under paragraph (4), not to
exceed 20 percent of the project may be leased by the assisted
small business to 1 or more other tenants, if the assisted small
As Amended Through P.L. 116-260, Enacted December 27, 2020
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business occupies permanently and uses not less than a total
of 60 percent of the space in the project after the execution of
any leases authorized under this section.

(6) OWNERSHIP REQUIREMENTS.—Ownership requirements
to determine the eligibility of a small business concern that ap-
plies for assistance under any credit program under this title
shall be determined without regard to any ownership interest
of a spouse arising solely from the application of the commu-
nity property laws of a State for purposes of determining mar-
ital interests.

(7) PERMISSIBLE DEBT REFINANCING.—

(A) IN GENERAL.—Any financing approved under this
title may include a limited amount of debt refinancing.
(B) ExPANSIONS.—If the project involves expansion of

a small business concern, any amount of existing indebted-

ness that does not exceed 100 percent of the project cost

of the expansion may be refinanced and added to the ex-
pansion cost, if—

(i) the proceeds of the indebtedness were used to
acquire land, including a building situated thereon, to
construct a building thereon, or to purchase equip-
ment;

(i1) the existing indebtedness is collateralized by
fixed assets;

(ii1) the existing indebtedness was incurred for the
benefit of the small business concern;

(iv) the financing under this title will be used only
for refinancing existing indebtedness or costs relating
to the project financed under this title;

(v) the financing under this title will provide a
substantial benefit to the borrower when prepayment
penalties, financing fees, and other financing costs are
accounted for;

(vi) the borrower has been current on all pay-
ments due on the existing debt for not less than 1 year
preceding the date of refinancing; and

(vii) the financing under section 504 will provide
better terms or rate of interest than the existing in-
debtedness at the time of refinancing.

(C) REFINANCING NOT INVOLVING EXPANSIONS.—

(i) DEFINITIONS.—In this subparagraph—

(D) the term “borrower” means a small busi-
ness concern that submits an application to a de-
velopment company for financing under this sub-
paragraph,;

(IT) the term “eligible fixed asset” means tan-
gible property relating to which the Administrator
may provide financing under this section; and

(III) the term “qualified debt” means indebt-
edness—

(aa) that was incurred not less than 6
months before the date of the application for
assistance under this subparagraph;

(bb) that is a commercial loan;

As Amended Through P.L. 116-260, Enacted December 27, 2020



G:\COMP\SBA\SMALL BUSINESS INVESTMENT ACT OF 1958. XML

February 3, 2021

SMALL BUSINESS INVESTMENT ACT OF 1958 Sec. 502

(cc) the proceeds of which were used to
acquire an eligible fixed asset;
(dd) that was incurred for the benefit of
the small business concern; and
(ee) that is collateralized by eligible fixed
assets.
(il) AUTHORITY.—A project that does not involve

the expansion of a small business concern may include
the refinancing of qualified debt if—

(I) the amount of the financing is not more
than 90 percent of the value of the collateral for
the financing, except that, if the appraised value
of the eligible fixed assets serving as collateral for
the financing is less than the amount equal to 125
percent of the amount of the financing, the bor-
rower may provide additional cash or other collat-
eral to eliminate any deficiency;

(IT) the borrower has been in operation for all
of the 2-year period ending on the date the loan
application is submitted; and

(IIT) for a financing for which the Adminis-
trator determines there will be an additional cost
attributable to the refinancing of the qualified
debt, the borrower agrees to pay a fee in an
amount equal to the anticipated additional cost.
(iii) FINANCING FOR BUSINESS EXPENSES.—

(I) FINANCING FOR BUSINESS EXPENSES.—The
Administrator may provide financing to a bor-
rower that receives financing that includes a refi-
nancing of qualified debt under clause (ii), in addi-
tion to the refinancing under clause (ii), to be used
solely for the payment of business expenses.

(IT) APPLICATION FOR FINANCING.—An applica-
tion for financing under subclause (I) shall in-
clude—

(aa) a specific description of the expenses
for which the additional financing is re-
quested; and

(bb) an itemization of the amount of each
expense.

(III) CONDITION ON ADDITIONAL FINANCING.—
A borrower may not use any part of the financing
under this clause for non-business purposes.

(iv) LOANS BASED ON JOBS.—

(I) JOB CREATION AND RETENTION GOALS.—

(aa) IN GENERAL.—The Administrator
may provide financing under this subpara-
graph for a borrower that meets the job cre-
ation goals under subsection (d) or (e) of sec-
tion 501.

(bb) ALTERNATE JOB RETENTION GOAL.—
The Administrator may provide financing
under this subparagraph to a borrower that
does not meet the goals described in item (aa)
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in an amount that is not more than the prod-

uct obtained by multiplying the number of

employees of the borrower by $75,000.

(IT) NUMBER OF EMPLOYEES.—For purposes of
subclause (I), the number of employees of a bor-
rower is equal to the sum of—

(aa) the number of full-time employees of
the borrower on the date on which the bor-
rower applies for a loan under this subpara-
graph; and

(bb) the product obtained by multi-
plying—

(AA) the number of part-time employ-
ees of the borrower on the date on which
the borrower applies for a loan under this
subparagraph, by

(BB) the quotient obtained by divid-
ing the average number of hours each
part time employee of the borrower works
each week by 40.

(v) TOTAL AMOUNT OF LOANS.—The Administrator
may provide not more than a total of $7,500,000,000
of financing under this subparagraph for each fiscal
year.

DEVELOPMENT COMPANY DEBENTURES

Sec. 503. [15 U.S.C. 697] (a)(1) Except as provided in sub-
section (b), the Administration may guarantee the timely payment
of all principal and interest as scheduled on any debenture issued
by any qualified State or local development company.

(2) Such guarantees may be made on such terms and condi-
tions as the Administration may by regulation determine to be ap-
propriate: Provided, That the Administration shall not decline to
issue such guarantee when the ownership interests of the small
business concern and the ownership interests of the property to be
financed with the proceeds of a loan made pursuant to subsection
(b)(1) are not identical because one or more of the following classes
of relatives have an ownership interest in either the small business
concern or the property: father, mother, son, daughter, wife, hus-
band, brother, or sister: Provided further, That the Administrator
or his designee has determined on a case-by-case basis that such
ownership interest, such guarantee, and the proceeds of such loan,
will substantially benefit the small business concern.

(3) The full faith and credit of the United States is pledged to
the payment of all amounts guaranteed under this subsection.

(4) Any debenture issued by any State or local development
company with respect to which a guarantee is made under this
subsection, may be subordinated by the Administration to any
other debenture, promissory note, or other debt or obligation of
such company.

(b) No guarantee may be made with respect to any debenture
under subsection (a) unless—

(1) such debenture is issued for the purpose of making one
or more loans to small business concerns, the proceeds of
February 3, 2021 As Amended Through P.L. 116-260, Enacted December 27, 2020
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which shall be used by such concern for the purposes set forth

in section 502;

(2) necessary funds for making such loans are not avail-
able to such company from private sources on reasonable
terms;

(3) the interest rate on such debentures is not less than
the rate of interest determined by the Secretary of the Treas-
ury for purposes of section 303(b);

(4) the aggregate amount of such debenture does not ex-
ceed the amount of loans to be made from the proceeds of such
debenture (other than any excess attributable to the adminis-
trative costs of such loans);

(5) the amount of any loan to be made from such proceeds
does not exceed an amount equal to 50 percent of the cost of
the project with respect to which such loan is made;

(6) the Administration approves each loan to be made from
such proceeds; and

(7) with respect to each loan made from the proceeds of
such debenture, the Administration—

(A) assesses and collects a fee, which shall be payable
by the borrower, in an amount established annually by the
Administration, which amount shall not exceed—

(i) the lesser of 16—
(I)16 0.9375 percent per year of the out-
standing balance of the loan; and
(IT)16 the minimum amount necessary to re-
duce the cost (as defined in section 502 of the Fed-
eral Credit Reform Act of 1990) to the Administra-
tion of purchasing and guaranteeing debentures
under this Act to zero; and
(i1) 16 50 percent of the amount established under
clause (i) in the case of a loan made during the 2-year
period beginning on October 1, 2002, for the life of the
loan; and

(B) uses the proceeds of such fee to offset the cost (as
such term is defined in section 502 of the Federal Credit
Reform Act of 1990) to the Administration of making guar-
antees under subsection (a).

(c)(1) The purpose of this subsection is to facilitate the orderly
and necessary flow of long-term loans from certified development
companies to small business concerns.

(2) Notwithstanding the provisions of the constitution or laws
of any State limiting the rate or amount of interest which may be
charged, taken, received, or reserved, the maximum legal rate of
interest on any commercial loan which funds any portion of the
cost of the project financed pursuant to this section or section 504
which is not funded by a debenture guaranteed under this section
shall be a rate which is established by the Administrator of the
Small Business Administration under the authority of this section.

16 Section 6(b)(1) of the Small Business Investment Company Amendments Act of 2001 (P.L.
107-100; 115 Stat. 971) made amendments to this subparagraph, which have been executed.
Pursuant to subsection (e) of such section (115 Stat. 972), the “amendments made by this section
shall become effective on October 1, 2002”.
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(3) The Administrator is authorized and directed to establish
and publish quarterly a maximum legal interest rate for any com-
mercial loan which funds any portion of the cost of the project fi-
nanced pursuant to this section or section 504 which is not funded
by a debenture guaranteed under this section.

(d) CHARGES FOR ADMINISTRATION EXPENSES.—

(1) LEVEL OF CHARGES.—The Administration may impose
an additional charge for administrative expenses with respect
to each debenture for which payment of principal and interest
is guaranteed under subsection (a).

(2) PARTICIPATION FEE.—The Administration shall collect a
one-time fee in an amount equal to 50 basis points on the total
participation in any project of any institution described in sub-
clause (I), (IT), or (ITII) of section 502(3)(B)(i). Such fee shall be
imposed only when the participation of the institution will oc-
cupy a senior credit position to that of the development com-
pany. All proceeds of the fee shall be used to offset the cost (as
that term is defined in section 502 of the Credit Reform Act
of 1990) to the Administration of making guarantees under
subsection (a).

(3) DEVELOPMENT COMPANY FEE.—The Administration
shall collect annually from each development company a fee of
0.125 percent of the outstanding principal balance of any guar-
anteed debenture authorized by the Administration after Sep-
tember 30, 1996. Such fee shall be derived from the servicing
fees collected by the development company pursuant to regula-
tion, and shall not be derived from any additional fees imposed
on small business concerns. All proceeds of the fee shall be
used to offset the cost (as that term is defined in section 502
of the Credit Reform Act of 1990) to the Administration of
making guarantees under subsection (a).

(e)(1) For purposes of this section, the term “qualified State or
local development company” means any State or local development
company which, as determined by the Administration, has—

(A) a full-time professional staff;

(B) professional management ability (including adequate
accounting, legal, and business-servicing abilities); and

(C) a board of directors, or membership, which meets on a
regular basis to make management decisions for such com-
pany, including decisions relating to the making and servicing
of loans by such company.

(2) A company in a rural area shall be deemed to have satisfied
the requirements of a full-time professional staff and professional
management ability if it contracts with another certified develop-
ment company which has such staff and management ability and
which is located in the same general area to provide such services.

SEC. 503 (e)(3).17 Notwithstanding any other provision of law,
qualified State or local development companies shall be authorized
to prepare applications for deferred participation loans under Sec-
tion 18 7(a) of the Small Business Act, to service such loans and to
charge a reasonable fee for servicing such loans.

17 Section 8 of Public Law 101-515 (104 Stat. 2144) inserted this designation. Probably should
have inserted new paragraph in subsection (e).
18 So in original.
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(f) EFFECTIVE DATE.—The fees authorized by subsections (b)
and (d) shall apply to financings approved by the Administration
on or after October 1, 1996.

(g) CALCULATION OF SUBSIDY RATE.—AIll fees, interest, and
profits received and retained by the Administration under this sec-
tion shall be included in the calculations made by the Director of
the Office of Management and Budget to offset the cost (as that
term is defined in section 502 of the Federal Credit Reform Act of
1990) to the Administration of purchasing and guaranteeing deben-
tures under this Act.

(h) REQUIRED ACTIONS UPON DEFAULT.—

(1) INITIAL ACTIONS.—Not later than the 45th day after the
date on which a payment on a loan funded through a deben-
ture guaranteed under this section is due and not received, the
Administration shall—

(A) take all necessary steps to bring such a loan cur-
rent; or

(B) implement a formal written deferral agreement.

(2) PURCHASE OR ACCELERATION OF DEBENTURE.—Not later
than the 65th day after the date on which a payment on a loan
described in paragraph (1) is due and not received, and absent
a formal written deferral agreement, the administration shall
take all necessary steps to purchase or accelerate the deben-
ture.

(3) PREPAYMENT PENALTIES.—With respect to the portion
of any project derived from funds set forth in section 502(3),
the Administration—

(A) shall negotiate the elimination of any prepayment
penalties or late fees on defaulted loans made prior to Sep-
tember 30, 1996;

(B) shall not pay any prepayment penalty or late fee
on the default based purchase of loans issued after Sep-
tember 30, 1996; and

(C) for any project financed after September 30, 1996,
shall not pay any default interest rate higher than the in-
terest rate on the note prior to the date of default.

(i)1® Two-YEAR WAIVER OF FEES.—The Administration may
not assess or collect any up front guarantee fee with respect to
loans made under this title during the 2-year period beginning on
October 1, 2002.

PRIVATE DEBENTURE SALES

SEC. 504. [15 U.S.C. 697a] (a) Notwithstanding any other law,
rule, or regulation, the Administration shall sell to investors, either
publicly or by private placement, debentures pursuant to section
503 of this title as follows:

(1) Of the program levels otherwise authorized by law for
fiscal year 1986, an amount not to exceed $200,000,000.

19 Section 6(b)(2) of the Small Business Investment Company Amendments Act of 2001 (P.L.
107-100; 115 Stat. 971) added this subsection to section 503. Pursuant to subsection (e) of such
section (115 Stat. 972), the “amendments made by this section shall become effective on October
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(2) Of the program levels otherwise authorized by law for
fiscal years 1987 and 1988, an amount not to exceed
$425,000,000.

(3) All of the program levels authorized for fiscal year 1989
and subsequent fiscal years.

(b) Nothing in any provision of law shall be construed to au-
thorize the Federal Financing Bank to acquire—

(1) any obligation the payment of principal or interest on
which at any time has been guaranteed in whole or in part
under section 503 of this title and which is being sold pursuant
to the provisions of the program authorized in this section;

(2) any obligation which is an interest in any obligation de-
scribed in paragraph (1); or

(3) any obligation which is secured by, or substantially all
of the value of which is attributable to, any obligation de-
scribed in paragraph (1) or (2).

POOLING OF DEBENTURES

SeEc. 505. [15 U.S.C. 697b] (a) The Administration is author-
ized to issue trust certificates representing ownership of all or a
fractional part of debentures issued by State or local development
companies and guaranteed by the Administration under this Act:
Provided, That such trust certificates shall be based on and backed
by a trust or pool approved by the Administration and composed
solely of guaranteed debentures.

(b) The Administration is authorized, upon such terms and
conditions as are deemed appropriate, to guarantee the timely pay-
ment of the principal of and interest on trust certificates issued by
the Administration or its agent for purposes of this section. Such
guarantee shall be limited to the extent of principal and interest
on the guaranteed debentures which compose the trust or pool. In
the event that a debenture in such trust or pool is prepaid, either
voluntarily or in the event of default, the guarantee of timely pay-
ment of principal and interest on the trust certificates shall be re-
duced in proportion to the amount of principal and interest such
prepaid debenture represents in the trust or pool. Interest on pre-
paid or defaulted debentures shall accrue and be guaranteed by the
Administration only through the date of payment on the guarantee.
During the term of the trust certificate, it may be called for re-
demption due to prepayment or default of all debentures consti-
tuting the pool.

(c) The full faith and credit of the United States is pledged to
the payment of all amounts which may be required to be paid
under any guarantee of such trust certificates issued by the Admin-
istration or its agent pursuant to this section.

(d) The Administration shall not collect any fee for any guar-
antee under this section: Provided, That nothing herein shall pre-
clude any agent of the Administration from collecting a fee ap-
proved by the Administration for the functions described in sub-
section (f)(2) of this section.

(e)(1) In the event the Administration pays a claim under a
guarantee issued under this section, it shall be subrogated fully to
the rights satisfied by such payment.
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(2) No State or local law, and no Federal law, shall preclude
or limit the exercise by the Administration of its ownership rights
in the debentures constituting the trust or pool against which the
trust certificates are issued.

(£)(1) The Administration shall—

(A) provide for a central registration of all trust certificates
sold pursuant to this section;

(B) contract with an agent to carry out on behalf of the Ad-
ministration the central registration functions of this section
and the issuance of trust certificates to facilitate poolings; such
agent shall provide a fidelity bond or insurance in such
amounts as the Administration determines to be necessary to
fully protect the interests of the Government;

(C) prior to any sale, require the seller to disclose to a pur-
chaser of a trust certificate issued pursuant to this section, in-
formation on the terms, conditions, and yield of such instru-
ment; and

(D) have the authority to regulate brokers and dealers in
trust certificates sold pursuant to this section.

(2) Nothing in this subsection shall prohibit the utilization of
a book-entry or other electronic form of registration for trust certifi-
cates.

RESTRICTIONS ON DEVELOPMENT COMPANY ASSISTANCE

SEc. 506. [15 U.S.C. 697c] Notwithstanding any other provi-
sions of law: (1) on or after May 1, 1991, no development company
may accept funding from any source, including but not limited to
any department or agency of the United States Government, if
such funding includes any conditions, priorities or restrictions upon
the types of small businesses to which they may provide financial
assistance under this title or if it includes any conditions or im-
poses any requirements, directly or indirectly, upon any recipient
of assistance under this title; and (2) before such date, no depart-
ment or agency of the United States Government which provides
funding to any development company shall impose any condition,
priority or restriction upon the type of small business which re-
ceives financing under this title nor shall it include any condition
or impose any requirement, directly or indirectly upon any recipi-
ent of assistance under this title: Provided, That the foregoing shall
not affect any such conditions, priorities or restrictions if the de-
partment or agency also provides all of the financial assistance to
be delivered by the development company to the small business
and such conditions, priorities or restrictions are limited solely to
the financial assistance so provided.

SEC. 507. [15 U.S.C. 697d] ACCREDITED LENDERS PROGRAM.
(a) ESTABLISHMENT.—The Administration is authorized to es-
tablish an Accredited Lenders Program for qualified State and local
development companies that meet the requirements of subsection
(b).
(b) REQUIREMENTS.—The Administration may designate a
qualified State or local development company as an accredited
lender if such company—
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(1) has been an active participant in the Development
Company Program authorized by sections 502, 503, and 504 for
not less than the preceding 12 months;

(2) has well-trained, qualified personnel who are knowl-
edgeable in the Administration’s lending policies and proce-
dures for such Development Company Program,;

(3) has the ability to process, close, and service financing
for plant and equipment under such Development Company
Program;

(4) has a loss rate on the company’s debentures that is rea-
sonable and acceptable to the Administration;

(5) has a history of submitting to the Administration com-
plete and accurate debenture guaranty application packages;
and

(6) has demonstrated the ability to serve small business
credit needs for financing plant and equipment through the
Development Company Program.

(¢) EXPEDITED PROCESSING OF LOAN APPLICATIONS.—The Ad-
ministration shall develop an expedited procedure for processing a
loan application or servicing action submitted by a qualified State
or local development company that has been designated as an ac-
credited lender in accordance with subsection (b).

(d) SUSPENSION OR REVOCATION OF DESIGNATION.—

(1) IN GENERAL.—The designation of a qualified State or
local development company as an accredited lender may be
suspended or revoked if the Administration determines that—

(A) the development company has not continued to
meet the criteria for eligibility under subsection (b); or

(B) the development company has failed to adhere to
the Administration’s rules and regulations or is violating
any other applicable provision of law.

(2) EFFECT.—A suspension or revocation under paragraph
(1) shall not affect any outstanding debenture guarantee.

(e)20 EXPRESS LoAN AUTHORITY.—A local development com-
pany designated as an accredited lender in accordance with sub-
section (b)—

(1) may—

(A) approve, authorize, close, and service covered loans
that are funded with proceeds of a debenture issued by the
company; and

(B) authorize the guarantee of a debenture described
in subparagraph (A); and
(2) with respect to a covered loan, shall be subject to final

approval as to eligibility of any guarantee by the Administra-
tion pursuant to section 503(a), but such final approval shall
not include review of decisions by the lender involving credit-
worthiness, loan closing, or compliance with legal requirements
imposed by law or regulation.

(f) 20 DEFINITIONS.—In this section—

20 Section 328(b) of division N of Public Law 116-260 struck subsection (e) of section 507 and
added new subsections (e) and (f) (shown above). Effective on September 30, 2023, paragraph
(2) of such section 328(b) of such Public Law provides for a prospective repeal and insert of a
subsection. See comment below and after subsection (f).
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(1) the term “accredited lender certified company” means
a certified development company that meets the requirements
under subsection (b), including a certified development com-
pany that the Administration has designated as an accredited
lender under that subsection,;
(2) the term “covered loan”—
(A) means a loan made under section 502 in an
amount that is not more than $500,000; and
(B) does not include a loan made to a borrower that
is in an industry that has a high rate of default, as annu-
ally determined by the Administrator and reported in rules
of the Administration; and
(3) the term “qualified State or local development com-
pany” has the meaning given the term in section 503(e).

[Note: Effective on September 30, 2023, paragraph (2) of section
328(b) of division N of Public Law 116-260 provides for an amend-
ment to strike subsections (e) and (f) and insert a subsection (e) as
follows:1

(e) DEFINITION.—In this section, the term “qualified State or

local development company” has the meaning given the term in sec-
tion 503(e).

SEC. 508.21 [15 U.S.C. 697e] PREMIER CERTIFIED LENDERS PROGRAM.
(a) ESTABLISHMENT.—The Administration may establish a Pre-
mier Certified Lenders Program for certified development compa-
nies that meet the requirements of subsection (b).
(b) REQUIREMENTS.—
(1) AppLICATION.—To be eligible to participate in the Pre-
mier Certified Lenders Program established under subsection
(a), a certified development company shall prepare and submit
to the Administration an application at such time, in such
manner, and containing such information as the Administra-
tion may require.
(2) DESIGNATION.—The Administration may designate a
certified development company as a premier certified lender—
(A) if the company is an active certified development
company in good standing and has been an active partici-
pant in the accredited lenders program during the entire
12-month period preceding the date on which the company
submits an application under paragraph (1), except that
the Administration may waive this requirement if the com-
pany is qualified to participate in the accredited lenders
program,;
(B) if the company has a history of—
(i) submitting to the Administration adequately
analyzed debenture guarantee application packages;
and

21 Section 508 was added by section 217 of P.L. 103—-403 (108 Stat. 4185). Section 217(b), as
amended, provides for the repeal of section 508, effective on October 1, 2000. Sections 305 and
306 of the Small Business Reauthorization Act of 2000, as enacted into law by section 1(a)(9)
of Public Law 106-554, repealed section 217(b) and amended section 508, effective on December
21, 2000.
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(i1) of properly closing section 504 loans and serv-
icing its loan portfolio;

(C) if the company agrees to assume and to reimburse
the Administration for 10 percent of any loss sustained by
the Administration as a result of default by the company
in the payment of principal or interest on a debenture
issued by such company and guaranteed by the Adminis-
tration under this section (15 percent in the case of any
such loss attributable to a debenture issued by the com-
pany during any period for which an election is in effect
under subsection (c)(7) for such company); and

(D) the Administrator determines, with respect to the
company, that the loss reserve established in accordance
with subsection (c) is sufficient for the company to meet its
i)bligations to protect the Federal Government from risk of
0SS.

(3) APPLICABILITY OF CRITERIA AFTER DESIGNATION.—The
Administrator may revoke the designation of a certified devel-
opment company as a premier certified lender under this sec-
tion at any time, if the Administrator determines that the cer-
tified development company does not meet any requirement de-
scribed in subparagraphs (A) through (D) of paragraph (2).

(c) LOoss RESERVE.—

(1) ESTABLISHMENT.—A company designated as a premier
certified lender shall establish a loss reserve for financing ap-
proved pursuant to this section.

(2) AMOUNT.—The amount of each loss reserve established
under paragraph (1) shall be 10 percent of the amount of the
company’s exposure, as determined under subsection (b)(2)(C).

(3) AsseETs.—Each loss reserve established under para-
graph (1) shall be comprised of—

(A) segregated funds on deposit in an account or ac-
counts with a federally insured depository institution or
institutions selected by the company, subject to a collateral
assignment in favor of, and in a format acceptable to, the
Administration;

(B) irrevocable letter or letters of credit, with a collat-
eral assignment in favor of, and a commercially reasonable
format acceptable to, the Administration; or

(C) any combination of the assets described in sub-
paragraphs (A) and (B).

(4) CONTRIBUTIONS.—The company shall make contribu-
tions to the loss reserve, either cash or letters of credit as pro-
vided above, in the following amounts and at the following in-
tervals:

(A) 50 percent when a debenture is closed.

(B) 25 percent additional not later than 1 year after a
debenture is closed.

(C) 25 percent additional not later than 2 years after
a debenture is closed.

(5) REPLENISHMENT.—If a loss has been sustained by the
Administration, any portion of the loss reserve, and other
funds provided by the premier company as necessary, may be
used to reimburse the Administration for the premier com-
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pany’s share of the loss as provided in subsection (b)(2)(C). If
the company utilizes the reserve, within 30 days it shall re-
place an equivalent amount of funds.

(6) DISBURSEMENTS.—

(A) IN GENERAL.—The Administration shall allow the
certified development company to withdraw from the loss
reserve amounts attributable to any debenture that has
been repaid.

(B) TEMPORARY REDUCTION BASED ON OUTSTANDING
BALANCE.—Notwithstanding subparagraph (A), during the
2-year period beginning on the date that is 90 days after
the date of the enactment of this subparagraph, the Ad-
ministration shall allow the certified development com-
pany to withdraw from the loss reserve such amounts as
are in excess of 1 percent of the aggregate outstanding bal-
ances of debentures to which such loss reserve relates. The
preceding sentence shall not apply with respect to any de-
benture before 100 percent of the contribution described in
parggraph (4) with respect to such debenture has been
made.

(7) ALTERNATIVE LOSS RESERVE.—

(A) ELECTION.—With respect to any eligible calendar
quarter, any qualified high loss reserve PCL may elect to
have the requirements of this paragraph apply in lieu of
the requirements of paragraphs (2) and (4) for such quar-
ter.

(B) CONTRIBUTIONS.—

(i) ORDINARY RULES INAPPLICABLE.—Except as pro-
vided under clause (ii) and paragraph (5), a qualified
high loss reserve PCL that makes the election de-
scribed in subparagraph (A) with respect to a calendar
quarter shall not be required to make contributions to
its loss reserve during such quarter.

(ii) BASED ON L0OSS.—A qualified high loss reserve
PCL that makes the election described in subpara-
graph (A) with respect to any calendar quarter shall,
before the last day of such quarter, make such con-
tributions to its loss reserve as are necessary to ensure
that the amount of the loss reserve of the PCL is—

(I) not less than $100,000; and

(IT) sufficient, as determined by a qualified
independent auditor, for the PCL to meet its obli-
gations to protect the Federal Government from
risk of loss.

(iii) CERTIFICATION.—Before the end of any cal-
endar quarter for which an election is in effect under
subparagraph (A), the head of the PCL shall submit to
the Administrator a certification that the loss reserve
of the PCL is sufficient to meet such PCL’s obligation
to protect the Federal Government from risk of loss.
Such certification shall be in such form and submitted
in such manner as the Administrator may require and
shall be signed by the head of such PCL and the audi-
tor making the determination under clause (ii)(II).
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(C) DISBURSEMENTS.—

(1) ORDINARY RULE INAPPLICABLE.—Paragraph (6)
shall not apply with respect to any qualified high loss
reserve PCL for any calendar quarter for which an
election is in effect under subparagraph (A).

(ii)) EXCESS FUNDS.—At the end of each calendar
quarter for which an election is in effect under sub-
paragraph (A), the Administration shall allow the
qualified high loss reserve PCL to withdraw from its
loss reserve the excess of—

(I) the amount of the loss reserve, over

(II) the greater of $100,000 or the amount
which is determined under subparagraph (B)(ii) to
be sufficient to meet the PCL’s obligation to pro-
tect the Federal Government from risk of loss.

(D) RECONTRIBUTION.—If the requirements of this
paragraph apply to a qualified high loss reserve PCL for
any calendar quarter and cease to apply to such PCL for
any subsequent calendar quarter, such PCL shall make a
contribution to its loss reserve in such amount as the Ad-
ministrator may determine provided that such amount
does not exceed the amount which would result in the total
amount in the loss reserve being equal to the amount
which would have been in such loss reserve had this para-
graph never applied to such PCL. The Administrator may
require that such payment be made as a single payment
or as a series of payments.

(E) Risk MANAGEMENT.—If a qualified high loss re-
serve PCL fails to meet the requirement of subparagraph
(F)(ii) during any period for which an election is in effect
under subparagraph (A) and such failure continues for 180
days, the requirements of paragraphs (2), (4), and (6) shall
apply to such PCL as of the end of such 180-day period
and such PCL shall make the contribution to its loss re-
serve described in subparagraph (D). The Administrator
may waive the requirements of this subparagraph.

(F) QUALIFIED HIGH LOSS RESERVE PCL.—The term
“qualified high loss reserve PCL” means, with respect to
any calendar year, any premier certified lender designated
by the Administrator as a qualified high loss reserve PCL
for such year. The Administrator shall not designate a
company under the preceding sentence unless the Admin-
istrator determines that—

(i) the amount of the loss reserve of the company
is not less than $100,000;

(i1) the company has established and is utilizing
an appropriate and effective process for analyzing the
risk of loss associated with its portfolio of PCLP loans
and for grading each PCLP loan made by the company
on the basis of the risk of loss associated with such
loan; and

(iii)) the company meets or exceeds 4 or more of
the specified risk management benchmarks as of the
most recent assessment by the Administration or the
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Administration has issued a waiver with respect to the

requirement of this clause.

(G) SPECIFIED RISK MANAGEMENT BENCHMARKS.—For
purposes of this paragraph, the term “specified risk man-
agement benchmarks” means the following rates, as deter-
mined by the Administrator:

(1) Currency rate.

(i) Delinquency rate.

(1i1) Default rate.

(iv) Liquidation rate.

(v) Loss rate.

(H) QUALIFIED INDEPENDENT AUDITOR.—For purposes
of this paragraph, the term “qualified independent audi-
tor” means any auditor who—

(i) is compensated by the qualified high loss re-
serve PCL;

(i1) is independent of such PCL; and

(ii1) has been approved by the Administrator dur-
ing the preceding year.

(I) PCLP roaN.—For purposes of this paragraph, the
term “PCLP loan” means any loan guaranteed under this
section.

(J) ELIGIBLE CALENDAR QUARTER.—For purposes of
this paragraph, the term “eligible calendar quarter”
means—

(1) the first calendar quarter that begins after the
end of the 90-day period beginning with the date of
the enactment of this paragraph; and

(i1) the 7 succeeding calendar quarters.

(K) CALENDAR QUARTER.—For purposes of this para-
graph, the term “calendar quarter” means—

(i) the period which begins on January 1 and ends
on March 31 of each year;

(i) the period which begins on April 1 and ends
on June 30 of each year;

(iii) the period which begins on July 1 and ends on
September 30 of each year; and

(iv) the period which begins on October 1 and ends
on December 31 of each year.

(L) REGULATIONS.—Not later than 45 days after the
date of the enactment of this paragraph, the Administrator
shall publish in the Federal Register and transmit to the
Congress regulations to carry out this paragraph. Such
regulations shall include provisions relating to—

(i) the approval of auditors under subparagraph
(H); and

(i1) the designation of qualified high loss reserve
PCLs under subparagraph (F), including the deter-
mination of whether a process for analyzing risk of
loss is appropriate and effective for purposes of sub-
paragraph (F)(ii).

(8) BUREAU OF PCLP OVERSIGHT.—
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(A) ESTABLISHMENT.—There is hereby established in
the Small Business Administration a bureau to be known
as the Bureau of PCLP Oversight.

(B) PURPOSE.—The Bureau of PCLP Oversight shall
carry out such functions of the Administration under this
subsection as the Administrator may designate.

(C) DEADLINE.—Not later than 90 days after the date
of the enactment of this Act—

(1) the Administrator shall ensure that the Bureau
of PCLP Oversight is prepared to carry out any func-
tions designated under subparagraph (B), and

(i1) the Office of the Inspector General of the Ad-
ministration shall report to the Congress on the pre-
paredness of the Bureau of PCLP Oversight to carry
out such functions.

(d) SALE OF CERTAIN DEFAULTED LOANS.—

(1) NoTiCE.—If, upon default in repayment, the Adminis-
tration acquires a loan guaranteed under this section and iden-
tifies such loan for inclusion in a bulk asset sale of defaulted
or repurchased loans or other financings, it shall give prior no-
tice thereof to any certified development company which has a
contingent liability under this section. The notice shall be
given to the company as soon as possible after the financing is
identified, but not less than 90 days before the date the Ad-
ministration first makes any records on such financing avail-
able for examination by prospective purchasers prior to its of-
fering in a package of loans for bulk sale.

(2) LIMITATIONS.—The Administration shall not offer any
loan described in paragraph (1) as part of a bulk sale unless
it—

(A) provides prospective purchasers with the oppor-
tunity to examine the Administration’s records with re-
spect to such loan; and

(B) provides the notice required by paragraph (1).

(e) LOAN APPROVAL AUTHORITY.—

(1) IN GENERAL.—Notwithstanding section 503(b)(6), and
subject to such terms and conditions as the Administration
may establish, the Administration may permit a company des-
ignated as a premier certified lender under this section to ap-
prove, authorize, close, service, foreclose, litigate (except that
the Administration may monitor the conduct of any such litiga-
tion to which a premier certified lender is a party), and lig-
uidate loans that are funded with the proceeds of a debenture
issued by such company and may authorize the guarantee of
such debenture.

(2) ScoPE OF REVIEW.—The approval of a loan by a pre-
mier certified lender shall be subject to final approval as to eli-
gibility of any guarantee by the Administration pursuant to
section 503(a), but such final approval shall not include review
of decisions by the lender involving creditworthiness, loan clos-
ing, or compliance with legal requirements imposed by law or
regulation.

(f) REVIEW.—After the issuance and sale of debentures under
this section, the Administration, at intervals not greater than 12
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months, shall review the financings made by each premier certified
lender. The review shall include the lender’s credit decisions and
general compliance with the eligibility requirements for each fi-
nancing approved under the program authorized under this section.
The Administration shall consider the findings of the review in car-
rying out its responsibilities under subsection (g), but such review
shall not affect any outstanding debenture guarantee.

(g) SUSPENSION OR REVOCATION.—The designation of a certified
development company as a premier certified lender may be sus-
pended or revoked if the Administration determines that the com-
pany—

(1) has not continued to meet the criteria for eligibility
under subsection (b);

(2) has not established or maintained the loss reserve re-
quired under subsection (c);

(3) is failing to adhere to the Administration’s rules and
regulations; or

(4) is violating any other applicable provision of law.

(h) EFFECT OF SUSPENSION OR REVOCATION.—A suspension or
revocation under subsection (g) shall not affect any outstanding de-
benture guarantee.

(1) PROGRAM GOALS.—Each certified development company par-
ticipating in the program under this section shall establish a goal
of processing a minimum of not less than 50 percent of the loan
applications for assistance under section 504 pursuant to the pro-
gram authorized under this section.

(j) REPORT.—Not later than 1 year after the date of enactment
of this Act, and annually thereafter, the Administration shall re-
port to the Committees on Small Business of the Senate and the
House of Representatives on the implementation of this section.
Each report shall include—

(1) the number of certified development companies des-
ignated as premier certified lenders;

(2) the debenture guarantee volume of such companies;

(3) a comparison of the loss rate for premier certified lend-
ers to the loss rate for accredited and other lenders, specifically
comparing default rates and recovery rates on liquidations; and

(4) such other information as the Administration deems
appropriate.

SEC. 509. [15 U.S.C. 697f1 PREPAYMENT OF DEVELOPMENT COMPANY
DEBENTURES.

(a) IN GENERAL.—

(1) PREPAYMENT AUTHORIZED.—Subject to the require-
ments set forth in subsection (b), an issuer of a debenture pur-
chased by the Federal Financing Bank and guaranteed by the
Administration under this Act may, at the election of the bor-
rower (in the case of a loan under section 503) or the issuer
(in the case of a small business investment company) and with
the approval of the Administration, prepay such debenture in
accordance with the provisions of this section.

(2) PROCEDURE.—

(A) IN GENERAL.—In making a prepayment under

paragraph (1)—
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(i) the borrower (in the case of a loan under sec-
tion 503) or the issuer (in the case of a small business
investment company) shall pay to the Federal Financ-
ing Bank an amount that is equal to the sum of the
unpaid principal balance due on the debenture as of
the date of the prepayment (plus accrued interest at
the coupon rate on the debenture) and the amount of
the repurchase premium described in subparagraph
(B); and

(i) the Administration shall pay to the Federal Fi-
nancing Bank the difference between the repurchase
premium paid by the borrower under this subsection
and the repurchase premium that the Federal Financ-
ing Bank would otherwise have received.

(B) REPURCHASE PREMIUM.—

(i) IN GENERAL.—For purposes of subparagraph
(A)@), the repurchase premium is the amount equal to
the product of—

(I) the unpaid principal balance due on the
debenture on the date of prepayment; and
(II) the applicable percentage rate, as deter-

mined in accordance with clauses (ii) and (iii).

(i1) APPLICABLE PERCENTAGE RATE.—For purposes
of clause (i)(II), the applicable percentage rate
means—

(I) with respect to a 10-year term loan, 8.5
percent;

(II) with respect to a 15-year term loan, 9.5
percent;

(IIT) with respect to a 20-year term loan, 10.5
percent; and

(IV) with respect to a 25-year term loan, 11.5
percent.

(iii) ADJUSTMENTS TO APPLICABLE PERCENTAGE
RATE.—The percentage rates described in clause (ii)
shall be increased or decreased by the Administration
by a factor not to exceed one-third, if the same factor
is applied in each case and if the Administration de-
termines that an adjustment is necessary, based on
the number of borrowers having given notice of their
intent to participate, in order to make the program
(including the amounts appropriated for this purpose
under Public Law 103-317) result in no substantial
net gain or loss of revenue to the Federal Financing
Bank or to the Administration. Amounts collected in
excess of the amount necessary to ensure revenue neu-
trality shall be refunded to the borrowers.

(b) REQUIREMENTS.—For purposes of subsection (a), the re-
quirements of this subsection are that—

(1) the debenture is outstanding and neither the loan that

secures the debenture, if any, nor the debenture is in default
on the date on which the prepayment is made;

(2) State, local, or personal funds, or the proceeds of a refi-

nancing in accordance with subsection (d) of this section under
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the programs authorized by this title, are used to prepay or

roll over the debenture; and

(3) with respect to a debenture issued under section 503,
the issuer certifies that the benefits, net of fees and expenses
authorized herein, associated with prepayment of the deben-
ture are entirely passed through to the borrower.

(c) No PREPAYMENT FEES OR PENALTIES.—No fees or penalties
other than those specified in this section may be imposed on the
issuer, the borrower, the Administration, or any fund or account
administered by the Administration as the result of a prepayment
under this section.

(d) REFINANCING LIMITATIONS.—

(1) IN GENERAL.—The refinancing of a debenture under
sections 504 and 505, in accordance with subsection (b)(2)—

(A) shall not exceed the amount necessary to prepay
existing debentures, including all costs associated with the
refinancing and any applicable prepayment penalty or re-
purchase premium; and

(B) except as provided in paragraphs (2) and (3), shall
be subject to the provisions of sections 504 and 505 and
the rules and regulations promulgated thereunder, includ-
ing rules and regulations governing payment of authorized
expenses, commissions, fees, and discounts to brokers and
dealers in trust certificates issued pursuant to section 505.
(2) JOB CREATION.—An applicant for refinancing under sec-

tion 504 of a loan made pursuant to section 503 shall not be

required to demonstrate that a requisite number of jobs will be
created with the proceeds of a refinancing.

(3) LOAN PROCESSING FEE.—To cover the cost of loan pack-
aging, processing, and other administrative functions, a devel-
opment company that provides refinancing under subsection
(b)(2) may impose a one-time loan processing fee, not to exceed
0.5 percent of the principal amount of the loan.

(4) NEW DEBENTURES.—Issuers of debentures under title
III may issue new debentures in accordance with such title in
order to prepay existing debentures as authorized in this sec-
tion.

(5) PRELIMINARY NOTICE.—

(A) IN GENERAL.—The Administration shall use cer-
tified mail and other reasonable means to notify each eligi-
ble borrower of the prepayment program provided in this
title. Each preliminary notice shall specify the range and
dollar amount of repurchase premiums which could be re-
quired of that borrower in order to participate in the pro-
gram. In carrying out this program, the Administration
shall provide a period of not less than 45 days following
the receipt of such notice by the borrower during which the
borrower must notify the Administration of the borrower’s
intent to participate in the program. The Administration
shall require that a borrower who gives notice of its intent
to participate to make an earnest money deposit of $1,000
which shall not be refundable but which shall be credited
toward the final repurchase premium.
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(B) DEFINITION.—For purposes of this paragraph, the
term “borrower”, in the case of a small business invest-
ment company or a specialized small business investment
company, means “issuer”.

(6) FINAL NOTICE.—Based upon the response to the pre-
liminary notice under paragraph (5), the Administration shall
make a final computation of the necessary prepayment pre-
miums and shall notify each qualified respondent of the results
of such computation. Each qualified respondent shall be af-
forded not less than 4 months to complete the prepayment.

(e) DEFINITIONS.—For purposes of this section—

(1) the term “issuer” means—

(A) the qualified State or local development company
that issued a debenture pursuant to section 503, which has
been purchased by the Federal Financing Bank; and

(B) a small business investment company licensed pur-
suant to section 301; or
(2) the term “borrower” means a small business concern

whose loan secures a debenture issued pursuant to section 503.

(f) REGULATIONS.—Not later than 30 days after the date of en-
actment of this section, the Administration shall promulgate such
regulations as may be necessary to carry out this section.

(g) AUTHORIZATION.—There are authorized to be appropriated
$30,000,000 to carry out the provisions of The Small Business Pre-
payment Penalty Relief Act of 1994.

SEC. 510. [15 U.S.C. 697g] FORECLOSURE AND LIQUIDATION OF LOANS.

(a) DELEGATION OF AUTHORITY.—In accordance with this sec-
tion, the Administration shall delegate to any qualified State or
local development company (as defined in section 503(e)) that
meets the eligibility requirements of subsection (b)(1) the authority
to foreclose and liquidate, or to otherwise treat in accordance with
this section, defaulted loans in its portfolio that are funded with
the proceeds of debentures guaranteed by the Administration
under section 503.

(b) ELIGIBILITY FOR DELEGATION.—

(1) REQUIREMENTS.—A qualified State or local development
company shall be eligible for a delegation of authority under
subsection (a) if—

(A) the company—

(i) has participated in the loan liquidation pilot
program established by the Small Business Programs
Improvement Act of 1996 (15 U.S.C. 695 note), as in
effect on the day before promulgation of final regula-
tions by the Administration implementing this section;

(ii) is participating in the Premier Certified Lend-
ers Program under section 508; or

(iii) during the 3 fiscal years immediately prior to
seeking such a delegation, has made an average of not
less than 10 loans per year that are funded with the
pr(()jlceeds of debentures guaranteed under section 503;
an
(B) the company—

(1) has one or more employees—
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(I) with not less than 2 years of substantive,
decision-making experience in administering the
liquidation and workout of problem loans secured
in a manner substantially similar to loans funded
with the proceeds of debentures guaranteed under
section 503; and

(I) who have completed a training program
on loan liquidation developed by the Administra-
tion in conjunction with qualified State and local
development companies that meet the require-
ments of this paragraph; or
(i) submits to the Administration documentation

demonstrating that the company has contracted with

a qualified third-party to perform any liquidation ac-

tivities and secures the approval of the contract by the

Administration with respect to the qualifications of

the contractor and the terms and conditions of liquida-

tion activities.

(2) CONFIRMATION.—On request the Administration shall
examine the qualifications of any company described in sub-
section (a) to determine if such company is eligible for the dele-
gation of authority under this section. If the Administration
determines that a company is not eligible, the Administration
Ehlall provide the company with the reasons for such ineligi-

ility.
(c) SCOPE OF DELEGATED AUTHORITY.—

(1) IN GENERAL.—Each qualified State or local develop-
ment company to which the Administration delegates authority
under section (a) may with respect to any loan described in
subsection (a)—

(A) perform all liquidation and foreclosure functions,
including the purchase in accordance with this subsection
of any other indebtedness secured by the property securing
the loan, in a reasonable and sound manner according to
commercially accepted practices, pursuant to a liquidation
plan approved in advance by the Administration under
paragraph (2)(A);

(B) litigate any matter relating to the performance of
the functions described in subparagraph (A), except that
the Administration may—

(i) defend or bring any claim if—

(I) the outcome of the litigation may adversely
affect the Administration’s management of the
loan program established under section 502; or

(IT) the Administration is entitled to legal
remedies not available to a qualified State or local
development company and such remedies will ben-
efit either the Administration or the qualified
State or local development company; or
(ii) oversee the conduct of any such litigation; and

(C) take other appropriate actions to mitigate loan
losses in lieu of total liquidation or foreclosures, including
the restructuring of a loan in accordance with prudent
loan servicing practices and pursuant to a workout plan
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approved in advance by the Administration under para-
graph (2)(C).
(2) ADMINISTRATION APPROVAL.—

(A) LIQUIDATION PLAN.—

(1) IN GENERAL.—Before carrying out functions de-
scribed in paragraph (1)(A), a qualified State or local
development company shall submit to the Administra-
tion a proposed liquidation plan.

(i1) ADMINISTRATION ACTION ON PLAN.—

(I) TiIMING.—Not later than 15 business days
after a liquidation plan is received by the Admin-
istration under clause (i), the Administration shall
approve or reject the plan.

(IT) NOTICE OF NO DECISION.—With respect to
any plan that cannot be approved or denied with-
in the 15-day period required by subclause (I), the
Administration shall within such period provide in
accordance with subparagraph (E) notice to the
company that submitted the plan.

(iii) ROUTINE ACTIONS.—In carrying out functions
described in paragraph (1)(A), a qualified State or
local development company may undertake routine ac-
tions not addressed in a liquidation plan without ob-
taining additional approval from the Administration.
(B) PURCHASE OF INDEBTEDNESS.—

(i) IN GENERAL.—In carrying out functions de-
scribed in paragraph (1)(A), a qualified State or local
development company shall submit to the Administra-
tion a request for written approval before committing
the Administration to the purchase of any other in-
debtedness secured by the property securing a de-
faulted loan.

(i1) ADMINISTRATION ACTION ON REQUEST.—

(I) TIMING.—Not later than 15 business days
after receiving a request under clause (i), the Ad-
ministration shall approve or deny the request.

(IT) NOTICE OF NO DECISION.—With respect to
any request that cannot be approved or denied
within the 15-day period required by subclause (I),
the Administration shall within such period pro-
vide in accordance with subparagraph (E) notice
to the company that submitted the request.

(C) WORKOUT PLAN.—

(i) IN GENERAL.—In carrying out functions de-
scribed in paragraph (1)(C), a qualified State or local
development company shall submit to the Administra-
tion a proposed workout plan.

(i1) ADMINISTRATION ACTION ON PLAN.—

(I) TIMING.—Not later than 15 business days
after a workout plan is received by the Adminis-
tration under clause (i), the Administration shall
approve or reject the plan.

(IT) NOTICE OF NO DECISION.—With respect to
any workout plan that cannot be approved or de-
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nied within the 15-day period required by sub-

clause (I), the Administration shall within such

period provide in accordance with subparagraph

(E) notice to the company that submitted the plan.
(D) COMPROMISE OF INDEBTEDNESS.—In carrying out

functions described in paragraph (1)(A), a qualified State

or local development company may—

(i) consider an offer made by an obligor to com-
promise the debt for less than the full amount owing;
and

(i1) pursuant to such an offer, release any obligor
or other party contingently liable, if the company se-
cures the written approval of the Administration.

(E) CONTENTS OF NOTICE OF NO DECISION.—Any notice
provided by the Administration under subparagraph
(A)G)ID), (B)Gi)II), or (C)Gi)ID—

(1) shall be in writing;

(ii) shall state the specific reason for the Adminis-
tration’s inability to act on a plan or request;

(ii1) shall include an estimate of the additional
time required by the Administration to act on the plan
or request; and

(iv) if the Administration cannot act because in-
sufficient information or documentation was provided
by the company submitting the plan or request, shall
specify the nature of such additional information or
documentation.

(3) CONFLICT OF INTEREST.—In carrying out functions de-
scribed in paragraph (1), a qualified State or local development
company shall take no action that would result in an actual or
apparent conflict of interest between the company (or any em-
ployee of the company) and any third party lender, associate
of a third party lender, or any other person participating in a
liquidation, foreclosure, or loss mitigation action.

(d) SUSPENSION OR REVOCATION OF AUTHORITY.—The Adminis-
tration may revoke or suspend a delegation of authority under this
section to any qualified State or local development company, if the
Administration determines that the company—

(1) does not meet the requirements of subsection (b)(1);

(2) has violated any applicable rule or regulation of the Ad-
ministration or any other applicable law; or

(3) fails to comply with any reporting requirement that
may be established by the Administration relating to carrying
out of functions described in paragraph (1).

(e) REPORT.—

(1) IN GENERAL.—Based on information provided by quali-
fied State and local development companies and the Adminis-
tration, the Administration shall annually submit to the Com-
mittees on Small Business of the House of Representatives and
of the Senate a report on the results of delegation of authority
under this section.

(2) CoNTENTS.—Each report submitted under paragraph
(1) shall include the following information:
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(A) With respect to each loan foreclosed or liquidated
by a qualified State or local development company under
this section, or for which losses were otherwise mitigated
by the company pursuant to a workout plan under this
section—

(i) the total cost of the project financed with the
loan;

(ii) the total original dollar amount guaranteed by
the Administration;

(iii) the total dollar amount of the loan at the time
of liquidation, foreclosure, or mitigation of loss;

(iv) the total dollar losses resulting from the lig-
uidation, foreclosure, or mitigation of loss; and

(v) the total recoveries resulting from the liquida-
tion, foreclosure, or mitigation of loss, both as a per-
centage of the amount guaranteed and the total cost
of the project financed.

(B) With respect to each qualified State or local devel-
opment company to which authority is delegated under
this section, the totals of each of the amounts described in
clauses (i) through (v) of subparagraph (A).

(C) With respect to all loans subject to foreclosure, lig-
uidation, or mitigation under this section, the totals of
each of the amounts described in clauses (i) through (v) of
subparagraph (A).

(D) A comparison between—

(i) the information provided under subparagraph

(C) with respect to the 12-month period preceding the

date on which the report is submitted; and

(i1) the same information with respect to loans
foreclosed and liquidated, or otherwise treated, by the

Administration during the same period.

(E) The number of times that the Administration has
failed to approve or reject a liquidation plan in accordance
with subparagraph (A)(i), a workout plan in accordance
with subparagraph (C)@i), or to approve or deny a request
for purchase of indebtedness under subparagraph (B)(i),
including specific information regarding the reasons for
the Administration’s failure and any delays that resulted.

TITLE VI—CHANGES IN FEDERAL RESERVE AUTHORITY

[Omitted as no longer current]

TITLE VII—CRIMINAL PENALTIES

[This title amends the United States Code to include certain
actions by persons affiliated with or dealing with SBIC’s as Federal
crimes. The provisions have been amended from time to time to in-
clude various agencies.]
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