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(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having sub-
stantial interest in the determination
of the request or among two or more
components of the agency having sub-
stantial subject matter interest there-
in.

(b) Additional time. Where an exten-
sion of more than ten working days
will be necessary due to exceptional
circumstances, the correct office will
give the requester an opportunity to
modify the request so it may be proc-
essed within the usual time limits in
paragraph (a) of this section, or to ar-
range an alternative time period for
processing the request or a modified re-
quest.

(c) Ezxpedited processing. (1) SBA will
give expedited processing to requests
and appeals upon written request, if
one of the following conditions is met:

(i) You demonstrate someone’s life or
physical safety will be in imminent
danger if SBA does not expedite its re-
sponse to your request; or

(ii) You are a news media representa-
tive (as defined in §102.6(b)(8)) who
demonstrates an urgent need to inform
the public about an actual or alleged
Federal government activity.

(2) You must provide a written state-
ment, certified to be true and correct
to the best of your knowledge and be-
lief, explaining in detail one of these
circumstances of ‘‘compelling need”
and submit it to the correct office.
Within 10 working days of its receipt of
such a statement, or sooner, if SBA
concludes that circumstances warrant,
that office will notify you of its deci-
sion whether or not to grant expedited
processing. If expedited processing is
granted, the request shall be given pri-
ority and processed as soon as prac-
ticable. If an expedited processing re-
quest is denied, an appeal may be sub-
mitted which will be acted on expedi-
tiously.

(d) Multiple requests. Where an office
believes that multiple requests sub-
mitted by a requester, or by a group of
collaborating requesters, constitute a
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single request that would otherwise in-
volve unusual circumstances, and the
requests involve clearly related mat-
ters, they will be aggregated for proc-
essing.

§102.5 Responses to requests.

Within the time limits described in
§102.4, SBA will respond to your re-
quest in writing. SBA’s response will
do one or more of the following:

(a) Advise you that SBA is releasing
the requested documents;

(b) Explain why SBA has decided not
to give you all or some of the records
requested, citing specific FOIA exemp-
tions where applicable and noting the
number of pages withheld (except
where noting the number of pages
withheld would harm an interest pro-
tected by an exemption), and explain
how to appeal that decision;

(c) Provide a cost estimate or bill
you for the actual fee, less any advance
payment you have made. SBA will not
provide any records until payment in
full is received; and/or

(d) Advise you that SBA will refer
your request for records generated by
another Federal agency to that agency
for proper processing.

§102.6 Fees.

(a) In general. SBA will charge fees
for processing requests as outlined in
this section. Fees must be paid by
check or money order made payable to
SBA.

(b) Definitions and applicable fees. For
purposes of this section:

(1) Direct costs means those expenses
that SBA actually incurs in searching
for and duplicating (and, in the case of
commercial use requesters, reviewing)
documents in response to an FOIA re-
quest. Direct costs include the salary
of the employee performing the work
and the cost of operating duplication
machinery.

(2) Search means the process of look-
ing for and retrieving records respon-
sive to a request. It includes page-by-
page or line-by-line identification of
information within records and also in-
cludes reasonable efforts to locate and
retrieve information from records
maintained in electronic form or for-
mat. SBA may charge search fees even
if they fail to locate records or if
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records located are determined to be
exempt from disclosure. Search fees
are $30 per hour.

(3) Duplication means the making of a
copy of a record. Copies can take the
form of paper, microfilm, audiovisual
materials, or electronic records (for ex-
ample, magnetic tape or disk), among
others. SBA will charge $.10 per page
for photocopy duplication and the ac-
tual cost for other methods. SBA will
honor a requester’s specified preference
of form or format of disclosure if the
record is readily reproducible with rea-
sonable efforts in the requested form or
format by the office responding to the
request.

(4) Review refers to the examination
of documents responsive to a request in
order to determine whether any por-
tion of it is exempt from disclosure. It
includes processing any record for dis-
closure, e.g., all necessary redaction
and preparation for disclosure. It also
includes time spent considering any
formal objection to disclosure made by
a business submitter under §102.7, but
does not include time spent resolving
general legal or policy issues regarding
the application of exemptions. Review
costs are recoverable even if a record is
ultimately not disclosed. Only com-
mercial use requesters are assessed re-
view costs. Review costs are $30 per
hour.

(5) A commercial use request refers to a
request from or on behalf of a person
who seeks information for a use or pur-
pose that furthers his or her commer-
cial, trade or profit interests, which
can include furthering those interests
through litigation. When it appears the
requester will put the requested
records to a commercial use, either be-
cause of the nature of the request itself
or where SBA has reasonable cause to
doubt a requester’s stated use, SBA
will seek additional clarification. SBA
will charge commercial use requesters
the full direct costs of searching for,
reviewing for release, and duplicating
the records sought.

(6) Educational institution means a
state-certified preschool, elementary
or secondary school; an accredited col-
lege or university; an accredited insti-
tution of professional education; or any
accredited or state-certified institution
of vocational education that operates a
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program of scholarly research. An edu-
cational institution requester must
show that the request is authorized by
and is made under the auspices of a
qualifying institution and that the
records are not sought for a commer-
cial use but are sought to further
scholarly research. SBA will provide
documents to requesters in this cat-
egory for the cost of reproduction
alone, excluding charges for the first
100 pages.

(T) Noncommercial scientific institution
means an institution that is not oper-
ated on a commercial basis, and that is
operated solely for the purpose of con-
ducting scientific research the results
of which are not intended to promote
any particular product or industry. A
noncommercial scientific institution
requester must show that the request
is authorized by and is made under the
auspices of a qualifying institution and
that the records are not sought for a
commercial use but are sought to fur-
ther scientific research. SBA will
charge noncommercial scientific insti-
tution requesters for the cost of repro-
duction alone after the first 100 pages.

(8) A representative of the news media
is a requester actively gathering infor-
mation for one or more news media
who:

(i) Is employed by a news medium or

(ii) Has a reasonable expectation of
selling the information obtained to one
or more news media. A news medium is
an entity organized and operated to
distribute information to the general
public. A news medium may provide in-
formation by subscription and may tar-
get its dissemination to a narrow sec-
tion of the general public so long as
any member of the general public may
purchase information from it. A re-
quest for records supporting the news
dissemination function of the requester
shall not be considered to be for com-
mercial use. A news media requester
must show that the request is author-
ized by and is made under the auspices
of a qualifying news medium and that
the records are not sought for a com-
mercial use but are sought to further
the dissemination of information to
the general public. SBA will provide
documents to representatives of the
news media for the cost of reproduction



Small Business Administration

alone, excluding charges for the first
100 pages.

(9) A member of the general public is a
requester who does not fit into any of
the categories in paragraphs (b)(1)
through (8) of this section. SBA will
charge requesters in this category
search time after the first two hours
and duplication after the first 100
pages.

(c) Other charges. SBA will recover
the full costs of providing special serv-
ices, such as certifying that records are
true copies or sending copies by other
than ordinary mail, to the extent that
SBA elects to provide them.

(d) Charging interest. SBA will charge
interest on any unpaid bill starting on
the 31st day following the date of bill-
ing. Interest charges will accrue at the
maximum rate allowed under 31 U.S.C.
3717. If still unpaid by the 91st day
after the billing date, SBA may notify
consumer credit reporting agencies of
the delinquency and/or take other ap-
propriate action in accordance with
law.

(e) Fee waivers or reductions. SBA will
furnish responsive records without
charge or at a reduced charge when a
requester can show that disclosure of
the information is in the public inter-
est because it is likely to contribute
significantly to public understanding
of the operations or activities of the
government and is not primarily in the
commercial interest of the requester.

(1) You must submit a request for a
fee waiver or reduction to the initial
processing office.

(2) On the basis of the information
that you provide, the initial processing
office will determine whether you meet
the fee waiver requirements outlined in
this section.

§102.7 Business information.

(a) In general. Business information
provided to SBA from a submitter will
only be disclosed in accordance with
this section.

(b) Definitions. For purposes of this
section:

(1) Business information is commercial
or financial information obtained by
SBA from a submitter that may argu-
ably be protected from disclosure under
Exemption 4 of the FOIA.
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(2) Submitter is any person or entity
who provides business information, di-
rectly or indirectly to SBA.

(c) Designation of business information.
Submitters of business information
will use reasonable, good-faith efforts
to designate, by appropriate markings,
either at the time of submission or at
a reasonable time thereafter, any por-
tions of their submissions that they
consider to be protected from disclo-
sure under Exemption 4 of the FOIA.
Designations will expire ten years after
the date of the submission unless the
submitter requests, and provides jus-
tification for, a longer designation pe-
riod.

(d) Notice to submitters. SBA will pro-
vide a submitter with written notice of
a FOIA request or administrative ap-
peal that seeks its business informa-
tion whenever SBA intends to release
that information. The notice will ei-
ther describe the business information
or include copies of the records in the
form SBA proposes to release them.
SBA will also advise the requester that
the submitter is being given the oppor-
tunity to object to any proposed disclo-
sure. When notification of a volumi-
nous number of submitters is required,
SBA may post or publish such a notice
in a place reasonably likely to accom-
plish notice.

(e) Opportunity to object to disclosure.
SBA will give the submitter ten work-
ing days from the date of the written
notice to submit a detailed written
statement specifying all grounds upon
which disclosure is opposed. A reason-
able extension of time may be granted
by the correct office upon good cause
shown by the submitter. The submit-
ter’s statement must demonstrate why
it believes information is a trade secret
or commercial or financial information
that is privileged or confidential. If a
submitter fails to timely respond to
the notice, such failure will be deemed
a waiver by the submitter of any objec-
tion to the disclosure of the informa-
tion. Information provided by a sub-
mitter under this paragraph may itself
be subject to disclosure under the
FOIA.

(f) Notice of intent to disclose. SBA will
consider a submitter’s objections and
specific grounds for nondisclosure in
accordance with paragraph (e) of this
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